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PREFACE

Allow me to briefly summarize some features of this third edition that
| believe make it unique:

= What's in a name? The title “Torts: Principles in Practices”
captures my belief that the supposed divide between legal
theory and legal practice is a false dichotomy. | have now taught
for nearly as long as | practiced law. One cannot truly
understand how to apply the law solely based upon memorizing
numerous black-letter legal rules. Circumstances are too varied
and rules of law too ambiguous and conflicting to permit such
ease of application. It is deep understanding and appreciation
for the principles that permits a practitioner to represent clients
In tort cases effectively. This book approaches the subject of
Torts with a view toward capturing the spirit of the law of Torts
at the dual levels of both its lofty principles and its actual
implementation on the ground. To stay consistent with this
theme, the book is filled with textboxes labeled either
‘Principles” or “In Practice” to supplement the material in the
cases. The trend at many law schools is to increasingly focus on
preparing students for practice. This book is designed to assist
in those efforts.

= Vibrant mix of cases. | love many of the old classic cases and a
student of Tort law would be considered illiterate without some
familiarity with these cases. This book retains many of the old
standards. The book also adds many modern cases in
contemporary factual circumstances so that students can
appreciate how nimbly the law can be applied to new situations.
For example, | have included a recent case arising out of the



2016 presidential election where a court analyzes whether a
Trump supporter committed a battery against a critic by
intentionally inducing a seizure via a flashing light in a Twitter
message. Another example involves a 2021 ruling on the issue
of whether Amazon was a product “seller” potentially liable for a
personal injury caused by a consumer’'s use of a product they
acquired through Amazon. | have also bid farewell to a few
cases that | always dreaded covering, which were not valuable
enough to justify their continued inclusion or were not the best
case to illustrate a particular proposition. For example, the first
two editions included a case discussing (but not applying) the
Learned Hand formula to determine negligence. | substituted a
much better case that actually uses the formula in an explicit
manner to determine why a defendant was negligent. Where
possible, this book tries to include both the old and the new
where they represent the best examples of particular
propositions or legal analysis.

Helpful textual guidance. The law of Torts is sufficiently robust
and challenging so that artificial barriers to its understanding are
not necessary. This book introduces every major section and
subsection with text designed to provide context and to alert
students to themes that will be important in the cases they are
about to read. The concise, restrained notes following the cases
elaborate on these themes and observations. Further, most
major sections include a recapitulation titled “Upon Further
Review'

Useful notes and problems. | have included short hypothetical
problems after almost each subsection in the book. These
problems can be utilized in class for group discussion and
debate or in the private study by individual students. A pet peeve
of mine regarding some casebooks is when a short case is
followed by ten pages of notes where the author tries to look
under every rock in the legal field. | understand a first-year Torts



class will only be the beginning of a lifetime of study for many
students. This edition continues the use of self-restraint to avoid
cluttering the notes and problems. | have deleted some
problems | believed were unclear or unhelpful and added some
that | believe will be useful sources of discussion in the
classroom.

Charts, diagrams, pictures, checklists, etc. This book tries
wherever possible to include textboxes with summaries, visual
depictions, charts, and checklists for students to focus their
attention on core points. Textboxes with useful or provocative
quotations germane to the material are also included to capture
the imagination of students and, at times, to offer a glimpse into
the academic debates often accompanying various issues.
Pictures are included to help students remember that these
cases Iinvolved actual events that transformed the lives of real
people.

Pattern jury instructions. As another method of illustrating and
restating core legal concepts, where possible the book includes
form jury instructions from various jurisdictions, introduced with
the heading “Ladies and Gentlemen of the Jury. In terms of the
real-world application of most Tort concepts, the jury
instructions embody the law as it is used in the courtrooms
across the United States.

Practice essay questions. Included at the end of many chapters
in the book are longer-form practice essay questions entitled
‘Pulling It All Together." These are typically made up of two to
four paragraphs of hypothetical facts with a prompt question at
the end and an indication of how long a student might want to
spend Iin attempting to write an answer to the question.
Students are constantly seeking such hypothetical questions for
their use in exam preparation. Teachers can use these essays in
class as a summary of material or students on their own can
utilize them.



= Coverage. My goal was to avoid a 1,500-page twenty-pound
book that tried to include every conceivable Tort issue. But |
wanted the book to be useful for just about any first-year Torts
class. It begins with coverage of the classic intentional torts and
defenses to them. The book then spends several chapters
exploring negligence (including causation). The book also covers
general defenses (e.g., comparative fault, immunities, statutes of
limitation), damages, and apportionment. These subjects alone
may be all that many Torts classes will have time to cover. But
for the professor who has additional time, | have also included
chapters on strict liability, products liability, defamation, and
business torts. The exclusion of any mention of business torts
has always struck me as a serious deficiency that results in the
misimpression that all Tort claims involve physical or mental
iInjury. While entire law school electives are devoted to inquiry
into some of these later chapters of this book, many Torts
professors enjoy introducing these areas of the law in the first-
year curriculum. In any event, this book is structured to be
flexible enough to be used in many different ways. Despite
adding a handful of new cases, this third edition actually comes
In a bit shorter in length than the prior two editions. Additional
editing of existing cases and deletion of some cases (e.g., the
doctrine of Necessity) has made this possible.

= Mile markers. This edition retains a feature added from the prior
edition that my students love — an explicit checklist of learning
objectives at the beginning of each new chapter. These help to
ensure that students are aware of what major concepts they
need to understand in each chapter.

This book is designed to be an effective tool, for both professor
and student, in offering insight into the rich and multifaceted law of
Torts. | hope that you find this book provides a catalyst for your
further learning.



James Underwood
January 2022
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my teaching. Travis recently decided to abandon Big Law in Dallas
and moved his practice to Tyler to work at a small firm where he gets
the chance to vindicate the rights of individuals. My son Tyler was a
budding theoretical mathematician in graduate school at the
University of California Santa Barbara until he read one chapter of the
prior edition of this book —he's now a graduate with honors from
Harvard Law School and practicing tax law at the largest firm in
Texas. My youngest son Tanner (now 23) was, of course, on my mind
nearly every minute as | worked on the first edition of this book. He
had just suffered a severe traumatic brain injury when he was the
victim of a tort on an interstate highway in Waco. As he lay in a coma,
| began sculpting this book by his bedside. You might surmise that
the subject of Torts was on my mind a lot in those days. Miraculously,
he awoke, and has since graduated from high school with stellar
grades. He is still doing therapy most days of the week. Slowly (nearly
10 years later) he is regaining functions (e.g., walking) that most of us
take for granted. While he is still going to therapy most days, he has
recently accepted his first job working at a new coffee shop that loves
to employ people facing personal challenges. Tanner somehow
consistently focuses upon life's blessings and displays a joy that
most of us can only envy. As | frequently remind myself, if he does
not complain, who am | to ever do so0?

Years ago, | wrote here that we “live in the moment with hope
fueled by our faith and gratitude for our blessings.” | cannot add to or
improve upon that sentiment — it might make a good epitaph on my
tombstone someday. | pray daily that these words are not just sweet
sentiments but reality. Some days are easier than others. Always



striving to look ahead rather than behind, | am already contemplating
a fourth edition to this casebook years from now and all the new
blessings | will be able to report here,

Special thanks also go to my current research assistant, Hope

Burkhalter, for her work in helping me to spot my own errors.

Finally, I also wish to express my sincere gratitude to the following

copyright holders for granting permission to include certain excerpts
in this book:

American Law Institute, Restatement, Second, Torts: §§16, 19
(comment a), 46 (comments d & j), 65, 163 (comment b), 283
(comment c), 288A, 291, 314, 315, 339 (comment j), 407A,
433(2), 766, 768, 876 (comment d), 892, and 918; Restatement,
Third, Torts: Apportionment: §8; Restatement, Third, Torts:
Liability for Physical and Emotional Harm: §§2, 3, 6, 7 (comment
1), 10(b), 20, 6, 27, 29, (comment j), 33 (illstr. 2), and 37 (comment
c); Restatement, Second, Agency: §8219, 220 and 228
Copyright ©1965, 2000, 2006, 2009 by the American Law
Institute. Reproduced by permission. All rights reserved.
Augustus Noble Hand, illustration. Courtesy of Harvard Law
School Library.

C.V. ‘Buster” Kern, photograph. Courtesy of
WhisperToMe/Wikimedia Commons.

Donald Trump at CPAC 2011 in Washington, D.C., photograph.
Courtesy of Gage Skidmore/Flickr.

Gavel, photograph. Courtesy of Stoked/Media Bakery.

Hiller, Aaron, “Rule 11 and Tort Reform: Myth, Reality, and
Legislation,” 18 Geo. J. Legal Ethics 809 (2005). Copyright
©2005 by the Georgetown Journal of Legal Ethics. Reproduced
by permission. All rights reserved.

Pen, photograph. Courtesy of Antonio Litterio/Wikimedia
Commons



Phil Busch, photograph. Copyright ©2010 by the Dallas
Observer. Reproduced by permission. All rights reserved.
Piedmont Driving Club, photograph. Copyright ©2018 by Ben
Rose Photography. Reproduced by permission. All rights
reserved.

Spring gun, photograph. Courtesy of Throwawayhack/Wikimedia
Commons.
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Holocaust ~ Museum in  2010. Courtesy of J.C.
Wilmore/Wikimedia Commmons.

Witherspoon, Tommy, “Waco Man Wrongly Jailed For 83 Days
May Sue County’ Waco Tribune-Herald (February 1, 2012).
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I} TORTS DEFINED

CHAPTER GOALS

Understand the definition of a
tort claim and the general
scope of scenarios that might
involve such causes of action.
Introduce core tort goals that
will play a role in coverage of
material later in the book.
Appreciate that there may
actually be two sides to the
ongoing debate over whether a
tort crisis exists and whether
reform of the system is
warranted.

Understand basic procedural
aspects of a typical tort case
from pleadings through trial
and appeal.

Facilitate preparation for the
first day of class through the
introduction of the basics of
preparing a case brief.

Tort:

The word is derived from the
Latin “tortus” which meant
twisted or crooked. In the

Non-lawyers typically respond
with amusement when hearing
of a law school course titled
“Torts." A frequent refrain is
either “what is that?" or ‘“isn't
that something you get at a
bakery?" No, the subject you will
be studying has nothing to do
with food. A tort is a civil cause
of action that seeks to right a
wrong, historically for a claim
recognized under the common
law, for something other than
the enforcement of a
contractual promise. That is, at
least, a fairly classic legal
definition of a tort.

From a tort victim's
perspective, the above definition
seems somewhat dry. A child
suffers a serious injury while
riding in the back seat of his
parents’ car when it is hit from
behind on the highway. A
patient receives dental implants
that are not placed securely and
have to be removed. A
schoolyard bully runs up behind
a boy walking home from
school and hits him over the



common law, a tort is a “private head with a tree branch. A
or civil wrong or injury, other than stalker repeatedly makes phone

breach of contract, for which the calls to a young lady at her
court will provide a remedy in the home late at night threatening
form of an action for damages.” to break into the house to cause

Black’s Law Dictionary ~ her bodily harm. Vandals throw
paint against someone’'s new
automobile ruining its exterior

finish. A homeowner fails to secure a gate and inadvertently permits a
child from next door to wander into their yard and drown in their
swimming pool. A security guard detains a shopper at a department
store just because the customer is wearing gang attire. A husband
witnesses the violent death of his wife as she crosses a street and is hit
by a careless and drunk driver who has careened out of control on the
city street. A mental patient confides to his psychiatrist that he is going
to kill his girlfriend and the doctor fails to warn her and her death
results. A jilted lover falsely tells others that his former girlfriend had a
venereal disease. Or perhaps a lawyer entrusted with a new client’s
potential lawsuit fails to file it on time. Under the right circumstances,
any of these true-to-life instances can qualify as a legitimate tort cause
of action. These scenarios involve the potential violation of another
citizen's civil right to be protected from certain types of harm under
circumstances where the victim’s rights are not defined pursuant to any
contract with the defendant-tortfeasor. A tort may have occurred. A
major part of your current undertaking is to acquire the knowledge and
skill to look at a set of facts, and to reach an informed opinion on the
question of whether a tort claim exists.



Il GOALS AND CRITICISMS

From the above examples, the victims' lives might have been forever
changed by these incidents. Tort law cannot undo all of these wrongs,
but it can attempt to provide some civil redress, typically in the form of
damages. While it is true that in exceptional circumstances the law will
permit an extraordinary equitable remedy — such as for injunction — to
prevent the commission of a threatened tort, most tort claims involve a
request for monetary relief by the plaintiff. The subject of torts speaks
In dollars and cents.

As you work through these materials, you should consider for each
tort theory or doctrine the principle behind the rule of law. One
fascinating aspect of legal study is the realization that the rules are not
arbitrary. You may not agree with a particular doctrine —and often
courts among different states will disagree about particular tort
doctrines — but you can be certain that every tort doctrine had a reason
for its adoption initially. As times and circumstances change, and as
values evolve in our society, there are frequent occasions when a tort
doctrine needs to be revisited. You will see numerous examples in the
cases of courts revisiting old tort doctrines to decide if they should
continue to be recognized, abandoned, or modified in some fashion.
These determinations are driven by perceptions of the principles.

Likely you have heard in recent public forums debate on whether our
tort system is broken and in need of serious reform. During the last few
decades there have been tremendous efforts undertaken to modify
common law tort doctrines either through the courts themselves or,
more significantly, through legislative action. You will encounter various
manifestations of judicial and legislative tort reform as you work
through various portions of this book. When we get to Chapter 8 on
Damages, we will encounter the tort reform movement directly. You are
free to make your own assessment on the legitimacy of a torts crisis,
but these materials will ask that you consider all of the evidence before



reaching a conclusion. As a new lawyer (or law student) you will be
asked your opinion by many laypersons about these matters. Further, if
you practice tort law, you will encounter appeals to judges based upon
notions that our system is broken and in need of repair. Being
thoughtful in your approach to such matters will serve you well. One
useful exercise for you will be to keep this issue —how well our current
system is working — in the back of your mind as you read the hundreds
of cases In this book. As you read each case, ask yourself, “Does it
appear the current doctrines and procedural rules are already in place
to avoid outrageous results?”

A. What Are the Purposes Behind Tort Law?

From a macro perspective, it is worth considering at the inception of
our study the broad objectives that tort law seeks to vindicate. These
objectives can be isolated and identified in many instances as we study
the various tort causes of action. You may ask yourself, “what
difference does it make?" There are multiple layers of response to that
question. First, understanding the purposes behind tort law and its
many doctrines and rules makes the study fascinating. Second,
knowing the purposes behind the rules that you will discover in this
book will increase the depth of your knowledge regarding those rules. A
parrot might be trained to repeat certain tort phrases, but this does not
make the bird into a lawyer. Being a good lawyer (or law student) is
much more than memorizing a list of rules or laws. The rules
themselves are very basic in terms of your education of tort law. Being
able to articulate not only how a rule of law applies, but also when it
applies, why it applies, and perhaps when it needs to be changed is the
stuff of a torts master. Third, if you understand the rationale behind tort
doctrines it will help you to articulate answers to questions that have
not yet been addressed by courts. As you will see, the common law of
torts evolves with every case decided because the unique facts of each
case become a part of the law. Because factual circumstances



underlying a tort claim are always potentially unique, judges and
lawyers constantly have to determine if certain tort doctrines still apply
as the facts are modified from one case to the next.

You might divide the world of tort scholars into two camps —
roughly, those who believe the primary purpose of tort law is to regulate
conduct by deterring (through the punishment of awards of damages)
certain antisocial behavior, and those interested in “corrective justice”
between the particular litigants. When a judge requires a tortfeasor who
has beaten the plaintiff with a stick to pay for the harm caused, the
thought is that this tortfeasor (and others who are aware of our system
of civil justice) will think twice before whacking another with a stick. In
addition, when the judge awards damages in favor of the victim and
against the tortfeasor, the judge is implementing justice by providing
compensation in favor of a worthy victim. Some torts scholars argue
that these purposes stand in conflict with one another. They assert that
if you push deterrence as the principal goal, then you will be more
demanding of proof of fault by the defendant before you enter
judgment. On the other hand, they assert that if compensation is the
chief goal then a system that rewards plaintiffs without too many legal
hurdles is superior. The truth is that these rather large and general
goals are not in conflict but work together:

ldentifying the goals of tort law seemed to be a relatively easy task.
Reduced to its essentials and stripping away all that is unnecessary,
the consequence of a successful tort lawsuit is to invoke the power
of the state (in the form of a judgment) to compel one person (the
defendant) to compensate another (the plaintiff) for injuries for
which the defendant may be judged “responsible” in some way. As a
result of this invocation of sovereign power, the injured person is
compensated, and the tortfeasor (and all who might find
themselves in a situation similar to that of the tortfeasor in the
future) is deterred from engaging in whatever conduct caused the
injury. The twin pillars of tort law — compensation and deterrence —
were born of the legal realist movement and the simple act of



describing the most obvious consequences of a successful tort
lawsuit.

J. Clark Kelso, Sixty Years of Torts: Lessons for the Future, 29 Torts &
Ins. L.J. 1(1993).

goals of regulating conduct and

“To me, a lawyer is basically the seeking justice, there is another
person that knows the rules of important goal of tort law —
the country. We're all throwing resolving civil disputes in a
the dice, playing the game, peaceable manner. The truth is
moving our pieces around the that when one person is
board, but if there is a problem, perceived to misbehave and
the lawyer is the only person who cause harm to another, it is
has read the inside of the top of important  that the parties
the box." believe there is a civil justice

Jerry Seinfeld system prepared to resolve their
dispute in what is perceived to
be a fair and non-arbitrary

manner. It is possible to simply have a referee flip a coin to resolve such
disputes, but the parties would quickly realize there was no point taking
their dispute to the local government to do this. Short of a civil and
peaceable system to resolve these disputes, the fear is that the parties
would simply engage in violent acts to get even or extract some
payment for the initial injury. At this very basic level, the civil justice
system is designed to avoid gunfights in the town square. If it can
requlate conduct and thereby reduce injuries or at least provide justice
after an injury has occurred, that's icing on the cake.

B. Has Tort Law Gotten Out of Control?

There is a good chance that you had already heard the word "torts”
before starting law school because “tort reform” has pervaded the



public forum in terms of political debate for several decades. You may
have even formed an opinion about whether tort lawsuits are “out of
control” and the “system broken." Such is the common assertion of
many partisan candidates for elected office today. Patience should be
urged before forming a closed mind on this controversial issue. At the
end of your study of torts you will be in a much better position to opine
on that topic. Nevertheless, it is worth at least introducing the topic of
tort reform at the outset because it is the elephant in the room. It is
something that you should keep in the back of your mind as you begin
your study of tort law. And the media's coverage of tort reform is not
always conducted at a sophisticated, academic level. Because there is
a good chance you have already, therefore, become familiar with some
of the arguments in favor of tort reform, you should at least be aware of
some serious counter-arguments. The following excerpt is a good
example of such scholarship.

RULE 11 AND TORT REFORM: MYTH, REALITY, AND
LEGISLATION

18 Geo. J. Legal Ethics 809 (2005)"

Amending modern civil procedure is a process of balance and
deliberation. When any claim can be made in a federal courtroom, the
system may seem overwhelmed by “frivolous” lawsuits. When heavy
restrictions act as a deterrent, even legitimate claims might not have
access to the system. The evolution of Rule 11 [a Federal Rule of Civil
Procedure that sanctions groundless lawsuits] illustrates the need to
consider both the abuse and the access ends of the equation and the
dangers of mistaking harsher sanctions for genuine improvement.
Good litigation reform requires poised formulation and attention to real
historical trends. Moreover, good litigation reform requires good
lawyers — attorneys who act, not only within the proscribed bounds of



ethical codes, but to help shape those standards and conventions in a
safe and responsible manner.

But American culture is saturated with the stereotyping of lawyers,
and lawmakers have a tendency to cry wolf at a litigation crisis to
garner easy praise and campaign support. Historical fact and current
data demonstrate the folly in this approach.

Tort reform rhetoric feeds into lawyer stereotypes and is itself
stereotypical. Worse than the relative predictability of the tort reform
narrative, the single-minded obsession with an American litigation crisis
blinds lawmakers to real problems and effective solutions. All empirical
evidence suggests that lawsuits are declining, that jury awards are
shrinking, and that the costs of litigation to the overall American
economy are slight if at all significant. House Resolution 4571
[proposed as an aid to strengthen Rule 11's application] stems from,
and lends authority to, a cultural bias and a mythological emergency,
but it does not reflect reality or offer a desired outcome.

A. The Myth

The American public does not like lawyers. Maybe it never has. The
cultural roots of modern anti-lawyer sentiment run deep. In 1770, the
citizens of Grafton, New Hampshire, dispatched the following census
report to George IlI:

Your Royal Majesty, Grafton County . . . contains 6,489 souls, most of whom are
engaged in agriculture, but included in that number are 69 wheelwrights, 8 doctors,
29 blacksmiths, 87 preachers, 20 slaves and 90 students at the new college. There
is not one lawyer, for which fact we take no personal credit, but thank an Almighty
and Merciful God.

About three-quarters of surveyed individuals believe that the United
States has too many lawyers and over half believe that lawyers file too
many lawsuits. It is true that the number of attorneys in America has
nearly tripled over the last three decades, a statistic approaching
900,000 practicing lawyers. But complaints about the number of



lawyers, metaphors used to describe the profession, and even lawyer
Jokes have been part of American social values for centuries.

[The tort reformers behind the proposed amendment to Rule 11]
certainly tapped into the anti-lawyer tradition. In explaining the need for
direct amendment of Rule 11, the tort reformers couch their argument
In personal, anecdotal appeals to the American public. Doctors cannot
help but be enraged at the story of the C.E.O. of San Antonio's
Methodist Children’'s Hospital, who “was sued after he stepped into a
patient's hospital room and asked how he was doing.” Parents and
community volunteers must be appalled by the tale of a New Jersey
little league coach who “had to settle the case for $25,000" when angry
parents sued over their son's black eye. Americans should be dismayed
—even if somewhat amused — by the narrative of the Pennsylvania
man who “sued the Frito Lay Company, claiming that Doritos chips
were inherently dangerous after one stuck in his throat” Such
storytelling is captivating, entertaining, and resonates with the anti-
lawyer undercurrents of American culture.

As engaging as the frivolous lawsuit narratives can be, they also
follow a predictable pattern and tend to be somewhat misleading. The
premise and conclusion of every storyline is that the onslaught of
“frivolous lawsuits” threatens to destroy the American way of life. Very
little hard data is ever presented to substantiate the claim; the basis for
this rather frightening statement is almost entirely anecdotal. The
public has almost always heard these stories, or stories like them,
before. Of course, they are increasingly recognizable because cases like
the ones described by the tort reformers receive disproportionate
media attention. In the modern media culture, the line between news
and entertainment is not often clear; serious coverage of the court
system struggles to be heard over the din of talk radio, cable punditry,
stump speeches, and election coverage. The stories that do surface are
‘anecdotal glimpses of atypical cases.” Cognitive biases only reinforce
public misperception of the overall system — because vivid incidents
are easier to recall, people tend to overestimate how frequently the



most outrageous stories occur. And not even these cases are the
straightforward abuses of the system they may seem.

Many Americans are familiar with the multi-million dollar punitive
damages award against McDonald's for serving coffee at scalding
temperatures. Less are familiar with the facts of the case. The plaintiff,
a seventy-nine-year-old woman, received acutely painful third degree
burns from coffee heated to over 180 degrees. She only brought suit
when McDonald's refused to reimburse her medical expenses; at trial,
the jury learned of at least 700 other McDonald's burn victims who had
been summarily dismissed by McDonald's safety experts. The $2.3
million jury verdict was later reduced to $640,000, but the original sum
represented exactly two days of coffee sales revenues for McDonald's
nationwide. Reasonable people can disagree as to whether this lawsuit
was vindictive or vindication, but “what qualifies as a frivolous claim
depends on the eye of the beholder” Given all the facts, the line
between frivolous lawsuit and defensible argument is harder to draw.

Lawmakers must know that the definition of “frivolous” is not
straightforward when it comes to litigation — but they hammer home
the perpetual crisis of legal hypochondria anyway. By characterizing the
problem as too many lawyers, the tort reformers miss a more
Important question —not whether or not there are too many lawyers,
but whether or not the legal profession is serving the American public
as it should. By obscuring the facts with extravagant, yet predictable,
storytelling, they miss an even larger problem — not why the American
people are terrified of tort litigation, but why large numbers of
Americans lack the information and resources to assert legitimate
claims. Why do they do it? Says one briefing book for House
Republicans: “attacking trial lawyers is admittedly a cheap applause
line, but it works. It's almost impossible to go too far when it comes to
demonizing lawyers." The tort reformers might be moved by collecting
campaign contributions from corporate America or by garnering
popular support by tapping into a stereotypical position, but they do not
appear to be motivated by reality.



B. The Reality

By all available data, the litigation crisis depicted by the authors of H.R.
45717 simply does not exist. In fact, the Justice Department Bureau of
Justice Statistics tracked more than a decade of litigation in the
seventy-five largest counties in the United States and found the exact
opposite trends. From 1992 to 2001, the overall number of civil lawsuits
filed in America dropped by 47%. The number of tort suits fell by 31.8%
and the number of medical malpractice claims —an area of litigation
often cited by tort reformers and insurance companies for increasing
abuse — declined by 14.2%.

As the amount of litigation on the docket has declined, so have the
jury awards so often decried as outrageous and skyrocketing by the
tort reformers. The median jury award in 2001 was $37,000,
representing a 43.1% decrease over the previous decade. Limiting that
analysis to only tort cases, the median jury award stood at $28,000, a
56.3% drop since 1992. Moreover, juries rarely award punitive damages
at all —less than 3% of all plaintiff winners in tort trials were awarded
punitive damages; the median award was $38,000. If litigation rates are
decreasing nationwide and jury awards are more conservative than
they have been in twenty years, it is difficult to see where the litigation
crisis exists. Not even the baseline mythology of a naturally litigious
American culture is really accurate. Comparatively, the United States is
far from the most litigious country in the world.

When the data contradicts their immediate claims, the tort
reformers often turn to an alternative economic argument — because of
frivolous lawsuits, whatever their number may be, “small businesses
and workers suffer” Consider one anecdote presented to the House
Judiciary Committee in support of H.R. 4571:

This year, the nation's oldest ladder manufacturer, family-owned John S. Tilley
Ladders Co. of Watervilet, New York, near Albany, filed for bankruptcy protection
and sold off most of its assets due to litigation costs. Founded in 1855, the Tilley
firm could not handle the cost of liability insurance, which had risen from 6% of
sales a decade ago to 29%, even though the company never lost an actual court



judgment. “We could see the handwriting on the wall and just want to end this
whole thing,” said Robert Howland, a descendant of company founder John Tilley.

Neither “sales” nor the reasons behind the proportional rise in
Insurance costs have been explained, but the statistics quoted in the
story are probably technically correct.

The economic argument takes the same narrative form as the
excessive litigation claim — a personal anecdote about respected, small
town folks whose hard work has been swept away by lawyers and
lawsuits. But these concerns about the overall cost of litigation to the
American economy are based on storytelling and dubious statistics, not
hard data. One Brookings Institute expert estimates that tort liability
could comprise at most 2% of the total costs of United States goods
and services. At that rate, he estimates that it is "highly doubtful” legal
expenditures could significantly affect the competitiveness of American
products. Other experts place the total estimated business liability for
all legal claims at about twenty-five cents for every one hundred dollars
In revenue. The legal definition of “small business” may shift, and
individual stories might invoke sympathy, but there appears to be no
apparent economic facet to the litigation crisis either.

The reality is that the United States does not face a litigation crisis.
Even if insurance premiums are excessively high, America’s litigation
rates are neither excessive nor increasing. The most significant
problems with the system involve, not too many cases or unreasonably
high jury awards, but too little access to justice and unreasonably few
legal services available to the general public. The “Frivolous Lawsuit
Reduction Act” might dovetail nicely with a cultural bias or score well
with a given political base, but it does not address any actual
immediate emergency.



IMl cASE PROCEDURE AND DEFINITIONS

The Typical Life of a Civil Tort Suit

Pleadings — Discovery — Motion Practice — Trial — Judgment — Appeal

Cases tend to follow a certain pathway as they wind their way through
our civil judicial system. You will be reading tort cases that are written
at different points in time. Some opinions are rulings upon motions
attacking the plaintiff's initial pleading because the defendant contends
that no legitimate claim is possible under existing law. Other court
opinions are written after some period of discovery has transpired and
immediately before trial. These are in response to motions that argue
that the evidence is so one-sided that no trial is necessary. Appellate
courts write other opinions in this book, after a trial court's entry of
judgment. These procedural nuances are often important in
understanding a court's opinion. You will be learning more about these
procedures in your civil procedure class. An initial overview here,
however, will be helpful to you in deciphering the torts cases we will be
encountering in a few pages.

A. Pleadings and Attacks on Pleadings

A tort victim who files a suit is called the “plaintiff” The alleged
tortfeasor is the “defendant.” The plaintiff initiates a civil tort case by
filing a so-called short and plain statement of the claim. This is
essentially a formal pleading that identifies the parties, states the
court's power or “jurisdiction” over the type of claims filed and over the
parties, and then articulates the factual and legal basis for the claims
asserted. In short, the complaint tells the legal story of what the
defendant did that was wrong and how this hurt the plaintiff. The



complaint ends with a “prayer” for relief that identifies the legal
remedies (e.g., the damages) plaintiff seeks against the defendant at
the conclusion of the case. The defendant is permitted to file an initial
attack on the adequacy of this pleading, denominated a “motion to
dismiss.” Typically, in ruling upon these foundational attacks on the
lawsuit, the court is supposed to assume that every fact plaintiff has
alleged is true. The focus of the motion is not arguing the facts but
arguing whether the law might possibly recognize a valid claim
assuming the facts are as alleged. In run-of-the-mill cases where the
law is quite settled, the defendant may not bother to file a motion to
dismiss. But when the complaint asserts a tort cause of action whose
existence or contour is uncertain, a motion to dismiss gives the court
an early opportunity to examine the case and make an early legal ruling
on a potentially dispositive matter. Some of the cases contained in this
book are appeals from trial court dismissals of cases at this early
stage.

‘It won't do to have truth and
justice on his side, he must have If the trial court recognizes a

law and lawyers.’ legitimate claim has been
Charles Dickens  stated by the plaintiff and
permits the plaintiff's claim to

proceed, a period of often time-

consuming and  expensive

pretrial practice occurs called

formal discovery. Modern rules

of civil procedure permit great

latitude to both parties to a

dispute to transmit formal

requests for information and

documents to which the other

party is obligated to respond

B. Formal Discovery



within a particular period of
time —often 30 days. In
addition, parties will frequently
take oral depositions of parties
and non-party witnesses. The
formal  purposes of this
discovery are to prepare both
sides for trial so that there are
no ambushes in the courtroom,
and to facilitate a later peek at
the merits of the case before
trial by the judge, typically in a
motion for summary judgment.
Informally, discovery of the
facts also facilitates settlement
by permitting the parties to gain a clearer view of how the case might
appear at a trial. Such perspective often clarifies the merits of each
side’s positions.

C. Motions for Summary Judgment

Often the last formal barrier to getting its jury trial that a plaintiff faces
Is a defendant’'s motion for summary judgment arguing that no trial is
needed because plaintiff lacks sufficient evidentiary support for its tort
cause of action. (Less frequently, a plaintiff can file a motion for
summary judgment arguing that its claims are undisputed and that it is
entitled to judgment without need for trial, in whole or part.) The parties
will argue about the application of the law to the facts in a motion for
summary judgment. In essence, the trial court is asking itself when
ruling on such a motion, whether there is any need to convene a jury of
citizens to rule upon disputed questions of fact. If not, summary
judgment might well be granted and final judgment entered in an
expedited fashion. Many of the cases in this book are appellate



opinions reviewing the propriety of trial courts’ granting of summary
judgment motions.

D. Trial

At trial, the plaintiff has the opportunity to present evidence to
demonstrate the merit of the particular tort cause(s) of action being
pursued. This proof will come both from the witness stand in the form
of live testimony from witnesses under oath, and from other tangible
forms of evidence such as photographs, documents, videotapes, or
other objects (e.g., an allegedly defective tire) relevant to the matter.
The defendant has a chance to cross-examine each of the plaintiff's
witnesses. After the plaintiff rests, the defendant is given an additional
opportunity to challenge the sufficiency of the plaintiff's evidence in the
form of a motion for directed (or instructed) verdict. This is an odd
name for a motion. Its roots lie in an ancient practice: After granting a
motion, the judge would direct the jury to enter a particular finding.
Nowadays, courts granting the motion do not direct the jury to do
anything other than to go home because their service is no longer
necessary. Theoretically, the same basis for a directed verdict motion
should have been available prior to trial in the form of a motion for
summary judgment. A defendant whose motion for summary judgment
was denied is often undeterred in arguing the same points later during
the trial in the directed verdict motion. If this motion is denied, the
defendant has the same opportunity as the plaintiff to call witnesses
and introduce exhibits that support the defendant’'s position. At the
conclusion of all of the evidence being submitted, the lawyers present
closing arguments to the jury and the court instructs the jury on the law
they are to apply in reaching its verdict. Trials are the pinnacle of both
exhilaration and stress for both the litigants and their lawyers. Other
cases in this book are appellate opinions concerning alleged errors that
occurred at trial, such as ruling on evidentiary matters; the validity of



the trial court's instructions on the law to the jury; and the sufficiency of
the evidence to support the jury’s verdict.

E. Entry of Judgment

If the jury cannot reach a verdict (in federal court a unanimous verdict
is required) the trial judge declares a “mistrial” and resets the case for a
new trial in the future. If the jury does render a verdict, the court will
entertain motions by the prevailing party to enter judgment in
conformity with that verdict, and motions by the losing party to
disregard the verdict as against the great weight of the evidence. Once
the trial court enters a final judgment, it loses jurisdiction over the case
and the case becomes an appellate matter.

F. Appeal

Appeals are subject to their own unique procedures and rules, and
many lawyers specialize in handling appeals. Litigants are typically
entitled to one appeal as of right from a final judgment to an
iIntermediate court of appeals. Beyond that, review is typically
discretionary at the highest court — usually, but not always, referred to
as a "supreme court.”

The losing party filing the appeal is referred to as the “appellant” and
the prevailing party at the trial court level is called the "appellee” The
appellant is given a certain number of days after the final judgment to
file an appellate brief with the appeals court pointing out reversible
errors made by the trial judge in either granting or denying a motion, or
In failing to enter judgment in conformity with the verdict, or in failing to
disregard the verdict. Further, trials are filled with many evidentiary
objections, which can be the subject of a possible appeal. Appeals can
take months to years to resolve.



CASE BRIEFING

Your professor may expect you to prepare and bring to class a “case
brief” for each of the cases you are assigned to read from these
materials. Whether formally assigned this task or not, it is a wise
practice, particularly for a beginning law student. A case brief is a
summary or synopsis of the important aspects of a case and should
reflect your thoughtful reflections on the court’s analysis.

A. Reasons for Briefing a Case

There are two reasons you should brief your cases even if not required
by your professor. First, case briefing will help you to understand the
case better by focusing your attention upon important aspects of the
court's written opinion. Second, the case brief will be a useful tool
during class as well as later during the term, when you are preparing
your course “outline.”

Even beyond law school, good lawyers brief cases they read as they
practice law. Their case brief may not be as formal as what you will
likely prepare as a law student, but the lawyer's notes on the cases she
reads in the firm library will generally contain similar categories to your
case briefs, and help to focus the lawyer's attention on key components
of the case. Doing so helps the lawyer utilize the case either in a written
brief or in preparing for oral arguments at a motion hearing or on
appeal.

B. Preparation of a Case Brief

The most important aspect of briefing a case is reading the case
carefully and repeatedly. Particularly for the new law student, it is likely
Impossible to write a good case brief as you are reading through the



case the very first time. If you attempt to do so you will include
unnecessary information. This is because information in the opinion
that might appear to be highly important at first may turn out to have
no bearing on the court’'s analysis or holding. The best tip is to simply
read the case through the first time without attempting to write the
brief, and perhaps without even marking the case or taking any notes.
This first read should be to give you general familiarity with the case
and the court's ultimate outcome. Once you have completed this first
careful read of the case, you are ready to re-read the case and to draft
your case brief.

Case briefs generally have the following sections: Facts, Procedural
History, Issue, Rule, Analysis, and Holding. Variations and additional
categories are added by some but are not always necessary. Let's
explore each briefly.

1. Facts

The goal in this section of the brief is to recite the most critically
important factual details providing the backdrop for the court’s legal
discussion. The goal is not to sharpen your typing skills by simply being
a scrivener and re-writing all the facts that are already contained in the
opinion. After all, you already have the case on the printed page with all
the facts to begin with. Including all the facts in your case brief would
Serve No purpose.

Which facts to include depends upon the issues and analysis in the
court’s opinion. Some basic information is almost always helpful, such
as the identity of the key parties, the nature of the case, and the basic
story behind the issues. Whether the events took place on a Tuesday or
Wednesday might be irrelevant. The dates of the events may or may
not be important. The color of the car might be irrelevant while the color
of a traffic light might be essential to recall, at least in a traffic
Intersection tort case.



2. Procedural History

It is useful to note the procedural posture of the case when the trial
court ruled upon the issue that is the subject of the appellate opinion.
Was it a preliminary motion to dismiss for failure to state a claim? Did
the case come up for appeal following a summary judgment order? Did
the trial court grant a judgment notwithstanding the jury’s verdict? Is
the appeal just an attack upon the sufficiency of the evidence
underlying a final judgment following the jury trial? This should be
succinctly stated in your case brief.

3. Issue

There is a reason the case was appealed. There is also a reason the
author of your casebook included the case in the book. And there is a
reason your professor assigned the case to read and cover in class.
Identifying the primary legal issues in the opinion should help to reveal
these reasons. Sometimes the court in its opinion will simply say, “The
Issue for resolution in this case is . . . " In these cases, identifying and
articulating the legal issue should be quite easy. But even if the court
has not given you this cheat for your case brief writing, your careful
reading of the case and understanding of the court's analysis should
enable you to identify the question, or questions, the court is trying to
resolve on appeal. It might be a purely legal question, such as “what
level of intent is necessary in the State of Indiana to give rise to a cause
of action for battery?” Other times it might involve the application of
facts to the law, such as “did the defendant have a reasonable basis for
his belief that force was necessary to defend himself from the threats
of the plaintiff?”

4. Rule



Legal analysis necessarily involves applying legal principles or rules to
the facts of the case. These rules of law may or may not be disputed in
a particular case. In order to permit the analysis to proceed, the court
must articulate the applicable legal rule that will guide the court’s
decision. What rule of law does the court invoke as the foundation for
declaring the litigation winner and loser? In the context of a tort claim,
often the legal rule involves some statement of the elements of the
particular tort cause of action involved. For example, in the context of a
tort claim for battery, a legal rule might be that one is not liable for
battery unless she intends to cause a harmful contact to the plaintiff.
Once the court has identified, clarified, or found the applicable legal rule
it can then continue its analysis by applying the circumstances (i.e., the
facts) of the case to that rule. Your brief should reference the guiding
legal principle or rule used by the court.

5. Analysis

The analysis is arguably the most important aspect of the brief. It really
answers the implicit question, “why did the court reach its holding in
this case?” All law professors will spend considerable time during class
addressing the court's analysis in a case, trying to understand the
rationale for the court's opinion and for any rule of law or doctrine
adopted or applied by the court. This is the most interesting aspect of
case briefing and will provide the most help to you in understanding any
given area of the law. The analysis will be critical to the course outline
you prepare on a later date. Focusing upon the courts’ analyses in the
cases as you read through this book will also prepare you for your final
exam, because a traditional torts essay exam demands that you be
able to analyze in hypothetical factual contexts how a court would
reach particular conclusions. You will do this by demonstrating
familiarity with the rules of law and dexterity at using the facts to reach
particular reasoned conclusions. Thus, at the intersection of the rules
and the facts you find legal analysis.



6. Holding

The holding should provide the answer to the issue you articulated
earlier in your case brief. It can often be stated as a “yes" or ‘no” with
explanation. There can be two aspects to correctly stating the case
holding. First, who prevails on the appeal on the primary issues?
Second, what rule of law is the court choosing to provide the
foundation for declaring the winner and loser of the appeal? For
example, your statement of the holding to the issue from the preceding
paragraph about the self-defense case might be: “Yes, the court ruled
that the defendant did have a reasonable belief that his force was
necessary, because the court held that information that was
unavailable to the defendant at the time he acted cannot be used to
undermine his assertion of self-defense”

How long your case brief needs to be depends upon the case. In
general, your case brief should be substantially shorter than the court's
opinion you are studying. Almost always it should comfortably fit on
one typed page. But remember, the length of the effective case brief is
not proportional to its quality. A good case brief should be as short as
possible while communicating the basic information outlined above.

Upon Further Review

Despite its ancient roots, tort law continues to evolve as times and
circumstances change. These changes can take many forms, from
newly created causes of action, to discarded theories of liability
and constantly tweaked doctrines and claims. These changes tend
to occur at the intersection where relatively constant tort principles
meet changed values, experiences, and even technology. This book
will present both the principles underlying tort doctrines as well as
demonstrate how these doctrines impact litigants seeking justice
in the courtroom — the modern practice of tort law. Key concepts
like the desire to compensate worthy victims, to punish



wrongdoers, and to deter future harm can be seen throughout the
many tort concepts you will study in this book. Look for these
themes particularly when courts face difficult choices between
competing doctrines.

While understanding core concepts and their application
should strike you as worthy goals, your primary concern as you
embark on this journey may be more practical. How do | read
these cases? How do | prepare my case briefs? How do | avoid
getting embarrassed on the first day of class when | hear my
professor call my name? Although the above materials attempt to
help answer some of these questions with detailed information,
the best advice is simply to pour yourself into the academic
inquiry. Try to absorb the law at both the macro and micro levels
— be able to restate the elements of each tort cause of action
quickly but, even more importantly, be prepared to explain the
thought behind each of these elements. This will all take practice.
Be patient with yourself and pay close attention to your professor,
She has spent considerable time absorbing the material. Most
importantly, enjoy the learning process. Law school should be a
fascinating entry to your new, chosen profession.

* Reprinted with permission of the publisher, © 2004.






CHAPTER 2

Intentional Torts

l. Overview
Il. Battery
lll. Assault
IV. False Imprisonment
V. Trespass
VI. Intentional Infliction of Emotional Distress



Il ovERVIEW

Many torts classes begin with a study of a category of tort claims
entitled “intentional torts.” And this book will do likewise. This chapter
will explore many of the classic intentional tort claims. These
stalwarts of tort law include battery, assault, false imprisonment, and
trespass. Another important, though relatively new, tort cause of
action will also be covered in this chapter — intentional infliction of
emotional distress.

PRINCIPLES

Degrees of Fault or Wrongfulness:

Intentional Torts

Accidental Torts
BRecklessness

T

Negligence

Strict Liability Torls

CHAPTER GOALS | Be.yond this category of
intentional torts, two other

= Become introduced to some general categories of tort
of the oldest tort causes of claims exist: accidental torts
action that involve a (dIVIded between claims
defendant who has involving  recklessness  and
intentionally engaged in ordinary negligence) and strict
certain behavior or intended a  liability torts (often called a “no

fault” cause of action). These



certain type of harm to the
plaintiff's interests.

Learn how to analyze the
elements of a cause of action
In varying factual
circumstances to determine
whether liability attaches.
Appreciate the two-fold
definition of intent that is
employed in some manner in
every intentional tort claim
covered in this chapter.
Understand for each
Intentional tort claim the
different underlying interest at

other varieties of tort claims
will be covered in subsequent

chapters.

Of the three  broad
categories of tort claims,
intentional tort claims are

generally considered to involve
the worst, most reprehensible
misconduct, though as you will
see, this does not always ring
true. This category is referred
to as “intentional” because the
tortfeasor must intend
something specific,
subjectively, in order to trigger

stake and why this is deemed
worthy of the law's protection.

liability. But exactly what it is
that has to be intended by the
tortfeasor varies widely among
the various intentional tort
claims. Some intentional tort claims require that something relatively
bad be intended, such as “outrageous conduct,” but others do not
require such malevolent intent. The point is that for each intentional
tort claim, as you are learning the elements of the claim, you need to
pay close attention to what exactly must be intended, and what
elements need not be intended.

Because intentional tort claims often involve quite reprehensible
misconduct, in addition to claims for recovery of actual,
‘compensatory” damages, plaintiffs suing on intentional tort theories
often include an additional prayer for “punitive” or exemplary
damages. Such damages are covered extensively later in this book
but, for now, just be aware that punitive damages are exceptional,
awarded only in a small percentage of tort claims, and are designed



specifically to punish the tortfeasor rather than to provide
compensation to the tort victim.



Il BATTERY

A. Introduction

Battery is a classic intentional tort. You have probably heard the
phrase “assault and battery.” Assault is technically a different, though
related, tort from battery. You will need to learn how they are related
but separate. Battery is designed to protect our bodily integrity; that
is, our right to be free from certain unwanted physical contacts. We
are daily faced with physical contacts from others, most of which are
desired, unnoticed, or harmless. But certain other contacts might be
physically harmful to us or unpleasant and disagreeable. The tort of
battery recognizes that we are entitled to some level of autonomy
over our own bodies. It provides redress where that autonomy is
violated in certain ways. Pay close attention to the elements of this
cause of action as you read the next set of cases. Also remember
that the same notion of autonomy that gives rise to a tort claim for
battery when we are subjected to unwanted contacts, also
necessarily gives rise to the consent defense where we have
permitted contacts to occur, even where they later turn out to be
harmful. The separate defense of consent is covered along with other
defenses to intentional torts in the next chapter.

B. Intent

The elements of a civil cause of action are those things that the
plaintiff bears the burden of proving that are considered essential to
the claim. If any element is lacking, the plaintiff's cause of action fails.
You might consider the elements of a tort claim to be analogous to
the necessary ingredients in a recipe. Leaving out one key ingredient



means that you have not succeeded in preparing your dish. For each
tort cause of action, you should look within the case opinions you are
reading for some indication of the elements or key ingredients. In
most of the cases the parties are disputing whether the factual
record supports the existence of a particular element.

As already mentioned, every intentional tort claim requires
something specific to be intended. How courts interpret and apply the
word “intent” in the context of intentional torts is not entirely intuitive
for law students. Battery is an intentional tort and our first case will
begin to delineate what is meant in tort law by the word intent. One
meaning — a desire to bring about a certain result — is the definition
of intent you have used in your pre-law school life. There is an
additional definition that might surprise you. The Garratt case below
discusses these two traditional meanings of the word “intent." These
dual meanings apply with equal force to any intentional tort claim.
Thus, while different intentional tort claims involve something
different being intended, once you grasp the concept of intent you will
be equipped to analyze any intentional tort. With respect to the claim
for battery, begin to focus upon what exactly must be intended. This
will be a subject revisited within this section, as the final case on
battery — White v. Muniz — will come back and provide an important
final clarification.

GARRATT v. DAILEY
270 P2d 1091 (Wash. 1955)

HiLL, J.

The liability of an infant for an alleged battery is presented to this
court for the first time. Brian Dailey (age five years, nine months) was
visiting with Naomi Garratt, an adult and a sister of the plaintiff, Ruth
Garratt, likewise an adult, in the backyard of the plaintiff's home, on
July 16, 1951. It is plaintiff's contention that she came out into the



backyard to talk with Naomi and that, as she started to sit down in a
wood and canvas lawn chair, Brian deliberately pulled it out from
under her. The only one of the three persons present so testifying was
Naomi Garratt. (Ruth Garratt, the plaintiff, did not testify as to how or
why she fell.) The trial court, unwilling to accept this testimony,
adopted instead Brian Dailey's version of what happened, and made
the following findings:

ll. . . . that while Naomi Garratt and Brian Dailey were in the back yard the
plaintiff, Ruth Garratt, came out of her house into the back yard. Some time
subsequent thereto defendant, Brian Dailey, picked up a lightly built wood and
canvas lawn chair which was then and there located in the back yard of the
above described premises, moved it sideways a few feet and seated himself
therein, at which time he discovered the plaintiff, Ruth Garratt, about to sit down
at the place where the lawn chair had formerly been, at which time he hurriedly
got up from the chair and attempted to move it toward Ruth Garratt to aid her in
sitting down in the chair; that due to the defendant's small size and lack of
dexterity he was unable to get the lawn chair under the plaintiff in time to
prevent her from falling to the ground. That plaintiff fell to the ground and
sustained a fracture of her hip, and other injuries and damages as hereinafter
set forth.

IV. That the preponderance of the evidence in this case establishes that
when the defendant, Brian Dailey, moved the chair in question he did not have
any wilful or unlawful purpose in doing so; that he did not have any intent to
injure the plaintiff, or any intent to bring about any unauthorized or offensive
contact with her person or any objects appurtenant thereto;, that the
circumstances which immediately preceded the fall of the plaintiff established
that the defendant, Brian Dailey, did not have purpose, intent or design to
perform a prank or to effect an assault and battery upon the person of the
plaintiff. (Italics ours, for a purpose hereinafter indicated.)

It is conceded that Ruth Garratt's fall resulted in a fractured hip
and other painful and serious injuries. To obviate the necessity of a
retrial in the event this court determines that she was entitled to a
judgment against Brian Dailey, the amount of her damage was found
to be eleven thousand dollars. Plaintiff appeals from a judgment



dismissing the action and asks for the entry of a judgment in that
amount or a new trial.

The authorities generally, but with certain notable exceptions (See
Bohlen, “Liability in Tort of Infants and Insane Persons,” 23 Mich. L.
Rev. 9), state that, when a minor has committed a tort with force, he
is liable to be proceeded against as any other person would be. Paul
v. Hummel (1868), 43 Mo. 119, 97 Am. Dec. 381; Huchting v. Engel
(1863), 17 Wis. 237, 84 Am. Dec. 741; Briese v. Maechtle (1911), 146
Wis. 89, 130 N. W. 893; 1 Cooley on Torts (4th ed.) 194, §66; Prosser
on Torts 1085, §108; 2 Kent's Commentaries 241; 27 Am. Jur. 812,
Infants, §90.

In our analysis of the applicable law, we start with the basic
premise that Brian, whether five or fifty-five, must have committed
some wrongful act before he could be liable for appellant’s injuries.

It is urged that Brian's action in moving the chair constituted a
battery. A definition (not all-inclusive but sufficient for our purpose) of
a battery is the intentional infliction of a harmful bodily contact upon
another. The rule that determines liability for battery is given in 1
Restatement, Torts, 29, §13, as:

An act which, directly or indirectly, is the legal cause of a harmful contact
with another’s person makes the actor liable to the other, if

(a) the act is done with the intention of bringing about a harmful or
offensive contact to the other, and

(b) the contact is not consented to by the other [or the other's consent
thereto is procured by fraud or duress], and

(c) the contact is not otherwise privileged.

We have in this case no question of consent or privilege. We
therefore proceed to an immediate consideration of intent and its
place in the law of battery. In the comment on clause (a), the
Restatement says:

Character of actor’s intention. In order that an act may be done with the
intention of bringing about a harmful or offensive to a particular person the act



must be done for the purpose of causing the contact or apprehension or with
knowledge on the part of the actor that such contact or apprehension is
substantially certain to be produced.

We have here the conceded volitional act of Brian, i.e., the moving
of a chair. Had the plaintiff proved to the satisfaction of the trial court
that Brian moved the chair while she was in the act of sitting down,
Brian's action would patently have been for the purpose or with the
intent of causing the plaintiff's bodily contact with the ground, and
she would be entitled to a judgment against him for the resulting
damages. Vosburg v. Putney (1891), 80 Wis. 523, 50 N. W. 403;
Briese v. Maechtle, supra.

The plaintiff based her case on that theory, and the trial court held
that she failed in her proof and accepted Brian's version of the facts
rather than that given by the eyewitness who testified for the plaintiff.
After the trial court determined that the plaintiff had not established
her theory of a battery (i.e., that Brian had pulled the chair out from
under the plaintiff while she was in the act of sitting down), it then
became concerned with whether a battery was established under the
facts as it found them to be.

In this connection, we quote another portion of the comment on
the “Character of actor's intention," relating to clause (a) of the rule
from the Restatement heretofore set forth:

It is not enough that the act itself is intentionally done and this, even though the
actor realizes or should realize that it contains a very grave risk of bringing
about the contact. Such realization may make the actor's conduct negligent or
even reckless but unless he realizes that to a substantial certainty, the contact
will result, the actor has not that intention which is necessary to make him
liable under the rule stated in this Section.

A battery would be established if, in addition to plaintiff's fall, it
was proved that, when Brian moved the chair, he knew with
substantial certainty that the plaintiff would attempt to sit down
where the chair had been. If Brian had any of the intents which the



trial court found, in the italicized portions of the findings of fact
quoted above, that he did not have, he would of course have had the
knowledge to which we have referred. The mere absence of any intent
to injure the plaintiff or to play a prank on her or to embarrass her, or
to commit an assault and battery on her would not absolve him from
liability if in fact he had such knowledge. Mercer v. Corbin (1889), 117
Ind. 450, 20 N.E. 132, 3 L. R.A. 221. Without such knowledge, there
would be nothing wrongful about Brian's act in moving the chair, and,
there being no wrongful act, there would be no liability.

While a finding that Brian had no such knowledge can be inferred
from the findings made, we believe that before the plaintiff's action in
such a case should be dismissed there should be no question but
that the trial court had passed upon that issue; hence, the case
should be remanded for clarification of the findings to specifically
cover the question of Brian's knowledge, because intent could be
inferred therefrom. If the court finds that he had such knowledge, the
necessary intent will be established and the plaintiff will be entitled to
recover, even though there was no purpose to injure or embarrass the
plaintiff. Vosburg v. Putney, supra. If Brian did not have such
knowledge, there was no wrongful act by him, and the basic premise
of liability on the theory of a battery was not established.
_ It will be noted that the law

of battery as we have

In Practice discussed it is the law
applicable to adults, and no
significance has been attached
to the fact that Brian was a
child less than six years of age
when the alleged battery
occurred. The only
circumstance where Brian's
age is of any consequence is in
determining what he knew, and

Courts routinely hold that
children can be liable for torts
that they commit. More often
than not, however, a child does
not possess his own funds to
pay a tort judgment. A
homeowner's insurance policy
can sometimes be required to



pay, at least for accidental torts.
Beyond this, parents under
some circumstances, and in
some states, can also be held
accountable for the torts of their
children. Often this is not
automatic but might be
triggered by the child acting in a
willful or wanton manner. In any
event, for now do not assume
that parents are automatically
liable for all tortious
misbehavior by their children.

there his experience, capacity,
and understanding are of
course material.

From what has been said, it
is clear that we find no merit in
plaintiff's contention that we
can direct the entry of a
judgment for eleven thousand
dollars in her favor on the
record now before us.

Nor do we find any error in
the record that warrants a new
trial.

The cause is remanded for
clarification, with instructions to make definite findings on the issue
of whether Brian Dailey knew with substantial certainty that the
plaintiff would attempt to sit down where the chair which he moved
had been, and to change the judgment if the findings warrant it.

Remanded for clarification.

NOTES AND PROBLEMS

1. Intent. The court's opinion enumerates the elements of a
common law civil tort claim for battery. Which of these elements was
in dispute? The court describes two meanings to the word “intent” as
used in tort law. What are those two meanings? Why did the court
remand the case to the trial court? If you were the attorney for the
plaintiff cross-examining Brian Garratt, what additional lines of inquiry
might you pursue to prove he had the requisite intent?

2. Restatements. The court found certain passages from the
Restatement of Torts persuasive in explaining the law of battery. The
Restatement of Torts is not a statute that is controlling on the courts.



It Is written by scholars to try to explain common law principles as an
aid to courts and the legal profession. Courts are free to accept its
contents or reject it, and there are many examples of each such
treatment. The Restatement of Torts (Second) has been highly
persuasive. A third version has appeared in print but has not yet been
as widely accepted by courts.

3. Problems. In which of the following circumstances do you think
the evidence demonstrates the necessary intent to be liable for
battery?

A. Tommy was a high school student who loved to play in the snow
but was not very athletic. One day as he was having a snowball
fight with some friends by the side of a highway, he noticed a
car coming toward him with the driver's window down. On an
impulsive whim he decided to throw a snowball at the driver,
assuming there was no way he could hit an open window on a
car driving so fast. To his surprise and horror, his snowball flew
through the car's open window, hit the driver in the face and
caused the car to crash into a tree.

B. A drunk driver was speeding through a school zone distracted
as she attempted to find better tunes on the radio, when she
struck a young child attempting to cross the street.

C. A pedestrian was walking on an elevated bridge that went over a
busy interstate highway during rush hour traffic. As the
pedestrian finished drinking his bottled beverage, he
nonchalantly tossed it over the bridge railing. It fell and hit a
motorist in a convertible, causing an irreparable eye injury.

WATERS v. BLACKSHEAR
591 N.E.2d 184 (Mass. 1992)

WILKINS, J.



On June 6, 1987, the minor defendant placed a firecracker in the
left sneaker of the unsuspecting minor plaintiff Maurice Waters and lit
the firecracker. Maurice, who was then seven years old, sustained
burn injuries. The defendant, also a minor, was somewhat older than
Maurice [the court inferred he was one or two years older]. The
defendant had been lighting firecrackers for about ten minutes before
the incident, not holding them but tossing them on the ground and
watching them ignite, jJump, and spin.

Maurice and his mother now seek recovery in this action solely on
the theory that the minor defendant was negligent. The judge
instructed the jury, in terms that are not challenged on appeal, that
the plaintiffs could recover only if the defendant’s act was not
intentional or purposeful and was negligent. The jury found for the
plaintiffs, and judgment was entered accordingly. The trial judge then
allowed the defendant's motion for judgment notwithstanding the
verdict on the ground that the evidence showed intentional and not
negligent conduct. We allowed the plaintiffs’ application for direct
appellate review and now affirm the judgment for the defendant.

We start with the established principle that intentional conduct
cannot be negligent conduct and that negligent conduct cannot be
intentional conduct. Sabatinelli v. Butler, 363 Mass. 565, 567 (1973).
The only evidence of any conduct of the defendant on which liability
could be based, on any theory, is that the defendant intentionally put
a firecracker in one of Maurice's sneakers and lit the firecracker.

D | cendents conduo
was a battery, an intentional

“Even a dog knows the tort. See Restatement
difference between being (Second) of Torts §13 (1965)
tripped over and being kicked.” ("An actor is subject to liability

Oliver Wendell Holmes to another for battery if [a] he
acts intending to cause a

harmful or offensive contact
with the person of the other,



and [b] a harmful contact with
the person of the other directly
or indirectly results”); 1 FV.
Harper, F. James, Jr, & 0O.S.
Gray, Torts §3.3, at 272-273 (2d
ed. 1986) (‘to constitute a
battery, the actor must have
intended to bring about a
harmful or offensive contact. A
result is intended if the act is
done for the purpose of
accomplishing the result or
with knowledge that to a
substantial certainty such a result will ensue” [footnote omitted]); W.L,
Prosser & W.P. Keeton Torts, §9, at 41 (5th ed. 1984) (“The act [of the
defendant] must cause, and must be intended to cause, an
unpermitted contact”).

The intentional placing of the firecracker in Maurice's sneaker and
the intentional lighting of the firecracker brought about a harmful
contact that the defendant intended. The defendant may not have
intended to cause the injuries that Maurice sustained. The defendant
may not have understood the seriousness of his conduct and all the
harm that might result from it. These facts are not significant,
however, in determining whether the defendant committed a battery.
See Horton v. Reaves, 186 Colo. 149, 155 (1974) (“the extent of the
resulting harm need not be intended, nor even foreseen”). The only
permissible conclusion on the uncontroverted facts is that the
defendant intended an unpermitted contact.
_ If the jury believed, as they

must have, that the defendant

In Practice did what the uncontroverted
testimony indicated he did, as
a matter of law the defendant




The one-bite-at-the-apple legal
doctrine of res judicata (or
‘claim preclusion”) prevents a
plaintiff who has lost on one
alleged cause of action from re-
filing another related case based
upon a different legal cause of
action — so long as the claims
arose out of the same incident.

acted intending to cause a
harmful contact with Maurice.
In short, there was no room for
the jury to Dbelieve the
uncontroverted evidence and
to conclude nevertheless that
the contact with Maurice was
not intentionally harmful but
was merely negligent.

NOTES AND PROBLEMS

1. Legal Theory. The plaintiff gets to choose which legal theory, or
theories, to pursue for her claim. That theory may or may not prevail.
In this case, the plaintiff chose to pursue a theory of an accidental
tort, a negligence claim. The court inferred elsewhere in the opinion
that this was due to the fact that the defendant had an insurance
policy that provided for coverage for accidents but not for intentional
torts. Plaintiff's strategy was based upon the pragmatic consideration
that the defendant might not have sufficient assets to recover against
other than a potentially applicable insurance policy. The court
rejected the attempt to apply the theory of negligence because the
court found that the defendant had, as a matter of law, committed an
intentional tort instead.

2. Liability for Unintended Results. The court held that defendant
might not have appreciated or intended the actual full results of his
conduct — the severity of the burns. Nevertheless, the court held that
his conduct would still constitute a battery. How does the court find
that he had the requisite intent to be liable on an intentional tort
theory even though the actual result obtained was possibly
accidental?



3. Problem. What would be the result in Waters if the firecracker
was a dud and failed to explode? Obviously this would reduce the
damages obtainable, but would there still have been a battery?
Consider the types of contacts that give rise to battery liability in light
of the cases below.

C. Offensive, Indirect, and Intangible Contacts

The prior cases involve claims of wrongful conduct that resulted in
harmful contacts. Courts have long held, however, that a battery
would be recognized where the resulting contact involved offensive
contacts as well. Even if the actor intends an offensive contact but
physical harm results, liability will attach. There are some instances
where a contact might be characterized as either harmful or offensive
and the plaintiffs counsel might have strategic reasons to
characterize 1t as one or the other. Finally, case law has also
developed around instances where the contact involved was
somewhat intangible or indirect, yet still harmful or offensive.
Consider the nature of each of the types of contacts in the following
three cases and whether it makes sense to hold the defendant liable
for battery in each instance.

FISHER v. CARROUSEL MOTOR HOTEL, INC.
424 S.W.2d 627 (Tex. 1967)

GREENHILL, J.

This is a suit for actual and exemplary damages growing out of an
alleged . . . battery. The plaintiff Fisher was a mathematician with the
Data Processing Division of the Manned Spacecraft Center, an
agency of the National Aeronautics and Space Agency, commonly
called NASA, near Houston. The defendants were the Carrousel Motor



Hotel, Inc., located in Houston, the Brass Ring Club, which is located
in the Carrousel, and Robert W. Flynn, who as an employee of the
Carrousel was the manager of the Brass Ring Club. Flynn died before
the trial, and the suit proceeded as to the Carrousel and the Brass
Ring. Trial was to a jury which found for the plaintiff Fisher. The trial
court rendered judgment for the defendants notwithstanding the
verdict. The Court of Civil Appeals affirmed. The question before this
Court [is] whether there was evidence that an actionable battery was
committed.

The plaintiff Fisher had been invited by Ampex Corporation and
Defense Electronics to a one day's meeting regarding telemetry
equipment at the Carrousel. The invitation included a luncheon. The
guests were asked to reply by telephone whether they could attend
the luncheon, and Fisher called in his acceptance. After the morning
session, the group of 25 or 30 guests adjourned to the Brass Ring
Club for lunch. The luncheon was buffet style, and Fisher stood in line
with others and just ahead of a graduate student of Rice University
who testified at the trial. As Fisher was about to be served, he was
approached by Flynn, who snatched the plate from Fisher's hand and
shouted that he, a Negro, could not be served in the club. Fisher
testified that he was not actually touched, and did not testify that he
suffered fear or apprehension of physical injury; but he did testify that
he was highly embarrassed and hurt by Flynn's conduct in the
presence of his associates.

The jury found that Flynn “forcibly dispossessed plaintiff of his
dinner plate” and “shouted in a loud and offensive manner” that Fisher
could not be served there, thus subjecting Fisher to humiliation and
indignity. It was stipulated that Flynn was an employee of the
Carrousel Hotel and, as such, managed the Brass Ring Club. The jury
also found that Flynn acted maliciously and awarded Fisher $400
actual damages for his humiliation and indignity and $500 exemplary
damages for Flynn's malicious conduct.



The Court of Civil Appeals held that there was no [battery]
because there was no physical contact. However, it has long been
settled . . . that actual physical contact is not necessary to constitute
a battery, so long as there is contact with clothing or an object closely
identified with the body. 1 Harper & James, The Law of Torts 216
(1956); Restatement of Torts 2d, §§18 and 19. In Prosser, Law of
Torts 32 (3d Ed. 1964), it is said:

The interest in freedom from intentional and unpermitted contacts with the
plaintiff's person is protected by an action for the tort commonly called battery.
The protection extends to any part of the body, or to anything which is attached
to it and practically identified with it. Thus contact with the plaintiff's clothing, or
with a cane, a paper, or any other object held in his hand will be sufficient. . . .
The plaintiff's interest in the integrity of his person includes all those things
which are in contact or connected with it.

Under the facts of this case, we have no difficulty in holding that
the intentional grabbing of plaintiff's plate constituted a battery. The
intentional snatching of an object from one's hand is as clearly an
offensive invasion of his person as would be an actual contact with
the body. “To constitute an assault and battery, it is not necessary to
touch the plaintiff's body or even his clothing; knocking or snatching
anything from plaintiff's hand or touching anything connected with
his person, when done in an offensive manner, is sufficient” Morgan
v. Loyacomo, 1 So. 2d 510 (Miss. 1941).

Such holding is not unique to the jurisprudence of this State. In
S.H. Kress & Co. v. Brashier, 50 S\W.2d 922 (Tex. Civ. App. 1932, no
writ), the defendant was held to have committed “an assault and
trespass upon the person” by snatching a book from the plaintiff's
hand. The jury findings in that case were that the defendant
‘dispossessed plaintiff of the book” and caused her to suffer
‘humiliation and indignity.”

The rationale for holding an offensive contact with such an object
to be a battery is explained in 1 Restatement of Torts 2d §18
(Comment p. 31) as follows:



Since the essence of the plaintiff's grievance consists in the offense to the
dignity involved in the unpermitted and intentional invasion of the inviolability of
his person and not in any physical harm done to his body, it is not necessary
that the plaintiff's actual body be disturbed. Unpermitted and intentional
contacts with anything so connected with the body as to be customarily
regarded as part of the other's person and therefore as partaking of its
inviolability is actionable as an offensive contact with his person. There are
some things such as clothing or a cane or, indeed, anything directly grasped by
the hand which are so intimately connected with one's body as to be universally
regarded as part of the person.

We hold, therefore, that the forceful dispossession of plaintiff
Fisher's plate in an offensive manner was sufficient to constitute a
battery, and the trial court erred in granting judgment notwithstanding
the verdict on the issue of actual damages.

Damages for mental suffering are recoverable without the
necessity for showing actual physical injury in a case of willful battery
because the basis of that action is the unpermitted and intentional
invasion of the plaintiff's person and not the actual harm done to the
plaintiff's body. Restatement of Torts 2d §18. Personal indignity is the
essence of an action for battery; and consequently the defendant is
liable not only for contacts which do actual physical harm, but also
for those which are offensive and insulting. Prosser, supra; Wilson v.
Orr, 97 So. 133 (Ala. 1923). We hold, therefore, that plaintiff was
entitled to actual damages for mental suffering due to the willful
battery, even in the absence of any physical injury.

The judgments of the courts below are reversed, and judgment is
here rendered for the plaintiff for S900 with interest from the date of
the trial court's jJudgment, and for costs of this suit.

RICHARDSON v. HENNLY
434 S.E.2d 772 (Ga. 1993)

SMITH, J.



[Plaintiff Bonnie Richardson filed suit against her former employer
and a co-worker alleging battery. The co-worker, J.R. Hennly, Jr., was
successful in obtaining a summary judgment in the trial court.
Plaintiff appeals from that order]

The record reveals that Richardson had been working as a
receptionist at First Federal for a number of years when Hennly, an
administrative officer, began working at her branch. Richardson's
work station was in the lobby of First Federal, and Hennly worked in
an office approximately 30 feet from her desk. Hennly had been a
pipe smoker for a number of years, and continued to smoke his pipe
at work. Richardson immediately began to have difficulty with
Hennly's pipe smoke, to which she apparently had an allergic reaction
that caused nausea, stomach pain, loss of appetite, loss of weight,
headaches, and anxiety. She discussed this problem with her
superiors, and several air cleaners were purchased, which were
placed in the interior of Hennly's office and adjacent to his door. For a
time Hennly switched to cigarettes, which did not bother Richardson
as much, but he resumed smoking his pipe, stating that he wished to
avoid becoming addicted to cigarettes. Richardson was twice
hospitalized because of her adverse reactions. Shortly after
Richardson returned to work from her second hospitalization her
employment was terminated, primarily for excessive absenteeism.

In opposition to the motion for summary judgment Richardson
presented medical evidence attributing her adverse reactions to the
pipe smoke. This evidence was not rebutted. It is uncontroverted that
Hennly was aware of Richardson's adverse reactions to his pipe
smoke and that she was twice hospitalized. The evidence is in
conflict regarding whether Hennly ever smoked anywhere at work
other than in his office; whether he intentionally smoked around
Richardson to annoy her; and whether he made teasing or offensive
remarks regarding his smoking.

Hennly moved for summary judgment as to Richardson’s claim of
battery on the ground that pipe smoke is an immaterial substance



incapable of battering another. Richardson maintains the trial court
erred by granting partial summary judgment to Hennly on this claim.

Our courts have recognized an interest in the inviolability of one's
person and, along with most other jurisdictions have followed the
common law rule that any unlawful touching is actionable as a
battery. Haile v. Pittman, 389 S.E.2d 564 (Ga. 1989). Such a cause of
action will lie even in the absence of direct physical contact between
the actor and the injured party: “The unlawful touching need not be
direct, but may be indirect, as by the precipitation upon the body of a
person of any material substance.” Hendricks v. Southern Bell Tel.
&c. Co., 387 S.E.2d 593 (Ga. 1989).

We note that Richardson has not alleged that any or all smoke
with which she came into contact would constitute battery. Instead,
she has alleged that Hennly, knowing it would cause her to suffer an
injurious reaction, intentionally and deliberately directed his pipe
smoke at her in order to injure her or with conscious disregard of the
knowledge that it would do so. We decline to hold that this allegation
must fail as a matter of law. We are not prepared to accept Hennly's
argument that pipe smoke is a substance so immaterial that it is
incapable of being used to batter indirectly. Pipe smoke is visible; it is
detectable through the senses and may be ingested or inhaled. It is
capable of “touching” or making contact with one's person in a
number of ways. Since no other element of the tort has been
conclusively negated, Hennly has not shown as a matter of law that
he Is entitled to judgment. Moreover, a jury question remains
regarding whether Hennly actually directed his pipe smoke at
Richardson. We conclude . . . the trial court erred in granting
summary judgment in favor of Hennly on the battery claim.

EICHENWALD v. RIVELLO
318 F. Supp.3d 766 (D. Md. 2018)



BREDAR, J.

Plaintiff Kurt Eichenwald brought this action against Defendant
John Rivello on April 24, 2017. Defendant is facing criminal charges
related to the same incident underlying this civil case. [Defendant has
responded to portions of Plaintiff's complaint by moving to dismiss.]
Defendant’s characterization of Texas law regarding civil battery is
iIncorrect.

Plaintiff i1s a journalist and author currently living in Texas.
Plaintiff's work is well known. He writes for Newsweek and Vanity
Fair. He worked for years at the New York Times, has authored four
books, and has won several awards including the George Polk Award
(twice). He is an active Twitter user, having posted over 50,000
tweets.

Plaintiff also has epilepsy. He was diagnosed at age 18, and
‘suffered from frequent seizures as a young adult” Medication has
helped reduce the number of seizures, but he continues to experience
them. Plaintiff has been public about his condition in the past and in
2016 wrote an article, published in Newsweek, titled “Sean Hannity:
Apologize to Those with Epilepsy, or Burn in Hell”

During the 2016 election, Plaintiff was often critical of then-
candidate Donald J. Trump, and expressed those views in his writing
and on his Twitter account. Plaintiff “received numerous threats and
messages over the Internet” as a result of his public criticism, and
wrote about the online abuse for Newsweek in October 2016. In that
article, Plaintiff wrote about one instance of online harassment in
particular. Plaintiff “received a tweet from someone with the twitter
handle ‘Mike's Deplorable AF" In that tweet "Mike made mention of
[Plaintiff's] seizures and included a small video. The video was some
sort of strobe light, with flashing circles and images . . . flying toward
the screen!” The video was ‘epileptogenic,’ meaning it “triggers
seizures.” Plaintiff did not suffer a seizure upon opening this video,
however, because he quickly dropped the device.



Two months later, on December 15, 2016, a Twitter user with the
handle @jew_goldstein, replied to one of Plaintiff's tweets. When
Plaintiff “clicked on the notification button on twitter,’ the replies to his
tweet “immediately loaded," including the reply from @jew_goldstein.
The tweet included (and immediately displayed) a Graphic
Interchange Format (“GIF") that contained “an animated strobe image
flashing at a rapid speed.” In addition to the flashing images, the GIF
contained the message “YOU DESERVE A SEIZURE FOR YOUR
POSTS." Upon seeing the rapidly flashing GIF, “Plaintiff suffered a
severe seizure.”

For reasons that will become clear, it is necessary to briefly
discuss the physical reactions that led to Plaintiff's seizure. Light
comes in rays, or waves, comprised in part by photons. These waves
sometimes reflect off objects and “strike a person’s cornea,” which
“focuses the light wave." The eye focuses the wave onto its retina,
which through a process of “visual phototransduction,” converts the
light wave into electrical impulses. That is, photons hit the retina and
are converted into electrical signals. These electrical signals are then
transmitted by the optic nerve to the visual cortex. Such electrical
signals from strobing Images ‘can trigger seizures in certain
individuals with epilepsy.” So, Defendant intentionally caused photons
to hit Plaintiff's retina, causing Plaintiff to suffer a seizure.

Plaintiff's wife witnessed the seizure and, after caring for Plaintiff,
called the police. According to information obtained as a result of the
criminal investigation, Defendant, who lives in Maryland, operated the
@jew_goldstein account. Defendant discussed with others his intent
to harm Plaintiff by causing a seizure. Defendant was arrested on
March 17,2017, and three days later a grand jury indicted him for the
offense of aggravated assault with a deadly weapon.

Plaintiff continued to suffer as a result of the December 15
seizure. He experienced another seizure in his sleep, and he had to
take increased medication, which left him sedated and disabled
during the holidays. He ‘“required assistance from his family to



perform routine tasks,” and was “embarrassed, humiliated, and deeply
upset,” as a result of this incident.

With the criminal case against Defendant still pending, Plaintiff
filed a civil case against Defendant in this Court [including a claim for
battery. Defendant filed a motion to dismiss the battery claim] and the
Court will turn now to its disposition.

The Court has jurisdiction over this matter pursuant to 28 U.S.C.
§1332, because the parties are diverse and the amount in
controversy is over $75,000. In diversity actions, a district court
applies the substantive law and choice of law rules of the state in
which the court sits. The Court will therefore apply Maryland choice
of law rules. “The rule of lex loci delicti is well established in
Maryland,” and under that rule, the substantive tort law of the state
where the wrong occurs governs. Plaintiff has alleged that he was
harmed in Texas, and therefore the Court will apply the substantive
tort law of Texas in analyzing Plaintiff's claims.

Defendant has moved to dismiss [the battery claim contending,
among other things that] Plaintiff's claim of battery fails because he
has not alleged any physical contact. “[A] battery is redress for actual
harmful, or offensive, touchings.” [Ulnder Texas law a plaintiff can
assert a cause of action for common law battery, i.e. for intentionally
causling] bodily injury. [But] Defendant argues that Plaintiff's
allegations do not amount to a civil battery under Texas law. The
Court disagrees.

It is alleged that Defendant purposely acted to violate the dignity
and health of the Plaintiff and did in fact so harm him. The novelty of
the mechanism by which the harm was achieved does not make
those actions any less a tort. [lJn Texas, a battery is the intentional
causing of a bodily injury, or intentionally causing physical contact
with another when the person knows that the other will regard the
contact as offensive or provocative. A battery undoubtedly requires
some physical contact. In a battery case, if the defendant establishes



the lack of physical contact, then he successfully eliminates an
essential element of the cause of action. It is similarly well-
established that the physical contact need not be with the physical
body of the plaintiff, see, e.g., Fisher v. Carrousel Motor Hotel, Inc.,
424 SW.2d 627, 629 (Tex. 1967) (grabbing a person's plate in buffet
line constituted a battery); and it need not be direct physical contact,
see Hutchison v. Brookshire Bros., Ltd., 284 F. Supp. 2d 459, 475
(E.D. Tex. 2003) (“For Defendant to cause Plaintiff to be touched does
not require that Defendant himself actually touch Plaintiff."); Prosser §
9 n.16 (citing examples such as “operating car so as to throw plaintiff
from running board"). So, in order for a battery to occur, there must be
some physical contact between something and the plaintiff or
something attached to the plaintiff.

If a person intentionally causes another to come into contact with
a harmful physical element, that is a battery under Texas law. In
Hutchison, for example, the plaintiff alleged that a store owner had
asked a police officer to force the plaintiff to siphon gasoline from the
plaintiff's car (plaintiff had accidentally over-pumped). The Court
found that because a reasonable jury could conclude that the store
owner knew the officer would force plaintiff to siphon the gas, the
plaintiff's battery claim survived summary judgment. In Villegas-
Hernandez, the Fifth Circuit stated that the injury caused in a battery
“‘could result from any number of acts [such as] making available to
the victim a poisoned drink while reassuring him the drink is safe, or
telling the victim he can safely back his car out while knowing an
approaching car . . . will hit the victim." 468 F.3d at 879.

Here, Plaintiff generally alleges that Defendant intentionally
caused Plaintiff to come into contact with a harmful physical element
(i.e., the strobe GIF), and that is a battery under Texas law. It is
alleged that Defendant knew that Plaintiff would see the GIF, knew
that its physical properties would cause him a seizure, and knew that
a seizure would be physically harmful, or at least offensive or
provocative. Not only did Defendant know these things, Plaintiff



alleges that Defendant intended the exact harmful result that
occurred. Plaintiff has stated a claim for battery under Texas law,

Defendant's concern focuses on the medium of the contact,
asserting that “there is no allegation in the Complaint of any physical
contact between Plaintiff and Defendant.” But there is. Plaintiff has
alleged that light waves emitted from the GIF touched Plaintiff's
retina, generated an electric signal, and caused a seizure. Taking, as
the Court must, Plaintiff's allegations as true, including his
characterization of the science and Plaintiff's physical condition,
there was physical contact. Such contact can often be of an
amorphous nature; it is not always accomplished by means of a solid,
graspable object. For example, courts around the country have found
that second-hand smoke (i.e., causing a person to come into contact
with harmful smoke) can constitute a battery. In Leichtman v. WLW
Jacor Communications, Inc., 634 N.E.2d 697 (Ohio Ct. App. 1994), the
court stated that “tobacco smoke, as particulate matter, has the
physical properties capable of making contact” Even less tangible
than smoke Is sound. Yet, a court in Georgia found a battery where
the tortfeasor made a loud noise over the phone in order to harm the
victim. See Hendricks v. S. Bell. Tel. & Tel. Co., 387 S.E.2d 593, 594-
95 (Ga. App. 1989). This Court has stated in a prior case, applying
Maryland law, that “it is not unreasonable to infer that causing an
electrical shock to someone may be regarded as a battery whether or
not [the tortfeasor] ever laid a hand on [the victim]" Carter v.
Maryland, 2012 U.S. Dist. LEXIS 171226, (D. Md. 2012).

Defendant here allegedly chose to use the electronic capabilities
of a computer as a weapon — as a means of causing physical harm.
Defendant's tweet, activating certain harmful capabilities of the
transmitting computer, converted the computer into a weapon to
inflict physical injury. The computer and the tweet were no longer
merely a mode of communication. Something more, and separate,
from mere communication occurred . . . an offensive touching. The
physical element that Defendant caused to come into contact with



Plaintiff was something entirely outside either party’'s mind. It was not
words or pictures that would require conscious interpretation (i.e. an
internal process) to cause an impact. The strobe GIF was a physical
tool, one that would have the same impact on any person with
Plaintiff's condition. It would not have mattered if the GIF had
displayed hateful words, words of kindness, certain colors or pictures,
or only abstractions. What mattered was the physical nature of the
light emitted from the GIF. The light, and not the emotional or
intellectual impact of any accompanying message, caused a seizure,
and it would not have caused a seizure Iif viewed by a person without
epilepsy, regardless of whether they interpreted the tweet as mean-
spirited, frightening, or friendly.

To be sure, Plaintiff has not presented the Court with a case in
which a court found a battery under the circumstances presented
here. And the Court has found none. But the Court also has not found
any case establishing that the use of a laser-beam, or a sonic
weapon, constitutes a battery. Yet if a person used a laser to
intentionally blind another, or a sonic weapon to intentionally cause
permanent hearing loss, the Court is confident that a court would find
a battery, even though the contact at issue was “only” a beam of light
or a sound wave. That no case exists where a plaintiff was harmed by
an epileptogenic GIF in a tweet is neither troubling nor surprising. The
broad sweep of tort precedents provides firm ground on which to find
that this unique fact pattern, if proven, qualifies as “battery.”

NOTES AND PROBLEMS

1. Harmful vs. Offensive Contacts Defined. The cases in the
preceding section involved harmful or offensive contacts. Harmful
contacts are defined by the Restatement as “any physical impairment
of the condition of another's body, or physical pain or illness’”
Restatement (Second) of Torts §16. This is a fairly easy test for



evaluating whether the resulting contact qualifles for a battery.
Except In cases where the only claimed harm is the plaintiff's
experience of pain, most harmful contacts are confirmed through
objective evidence of the harm —the bruised knee, the cut on the
arm, the black eye, the missing limb, the burnt skin, or the gunshot
wound. The test for an offensive contact is easily stated but tends to
cause a bit more controversy in terms of its application. The test is
considered to be objective rather than subjective, because it is
generally insufficient if the only person to consider the contact
offensive is the plaintiff. The Restatement indicates a contact is
offensive only if it “offends a reasonable sense of dignity” The
comments add that:

In order that a contact be offensive to a reasonable sense of
personal dignity, it must be one which would offend the ordinary
person and as such one not unduly sensitive as to his personal
dignity. It must, therefore, be a contact which is unwarranted by
the social usages prevalent at the time and place at which it is
inflicted.

Restatement (Second) of Torts §19, cmt. a (1965). Under these
standards, would the contact involved in the preceding cases meet
the test for a harmful or offensive contact, or both? As the courts
have held, a battery can also be established by proof that the contact
was offensive rather than harmful. Further, the Fisher court held that
a battery was possible even with no actual physical contact with the
plaintiff so long as contact occurred with an object closely associated
and connected with the plaintiff. Can you imagine any contacts that
might constitute both harmful and offensive contacts?

2. Indirect and Intangible Contacts. Deciding that smoke has
physical properties and is capable of touching someone, the court in
Hennley permitted a potential recovery. Similarly, the court in
Eichenwald recognized a battery claim from a light wave in a GIF



transmitted over Twitter. Is there any risk of recognizing such
intangible contacts as sufficient to impose battery liability? What
about breathing on another person? While imposing liability for
blowing smoke may seem a fair result in one case, do you recognize
how expanding the tort in this manner creates uncertainty in terms of
the potential application to other intangible contacts? Is this
uncertainty and lack of predictability an acceptable price to pay for
reaching what seems to be a fair result in one case?

3. Problems. Would the following contacts give rise to a claim for
battery, assuming the other elements were satisfied? Might there be
circumstances that might change your opinion?

A. Being spit upon.

B. A pat upon the back.

C. A kiss upon the cheek.

D. Blowing a whistle loudly and at close range into the ear of
another.

D. Scope of Liability for Battery

We have already seen in the Waters v. Blackshear case that courts
will hold intentional tortfeasors liable even where the harm is greater
in degree from that which was originally intended. A slightly more
difficult question is whether liability for a battery will result when the
nature of the contact intended is qualitatively different from that
which actually occurs as a consequence of the defendant'’s action. In
such an instance, does it even make sense to consider application of
an intentional tort theory rather than an accidental tort such as
negligence? The following case tackles this problem.

NELSON v. CARROLL
735 A.2d 1096 (Md. Ct. App. 1999)



CHASANOW, J.

This case requires that we determine the extent to which a claim
of accident may provide a defense to a civil action for battery arising
out of a gunshot wound. Charles A. Nelson, the plaintiff in this
case . . . asserts that the trial court should have held Albert
Carroll . . . liable for the tort of battery as a matter of law, sending to
the jury only the issue of damages. We agree with Nelson that a claim
of "accident” provides no defense to a battery claim where the
evidence is undisputed that Nelson was shot by Carroll as Carroll
threatened and struck him on the side of his head with the handgun.

[The court summarized the facts as follows]]

Carroll shot Nelson in the stomach in the course of an altercation
over a debt owed to Carroll by Nelson. The shooting occurred on the
evening of July 25, 1992, in a private nightclub in Baltimore City that
Nelson was patronizing. Carroll, who was described as being a 'little
tipsy, entered the club and demanded repayment by Nelson of the
$3,800 balance of an $8,000 loan that Carroll had made to Nelson.
Nelson immediately offered to make a payment on account but that
was unsatisfactory to Carroll. At some point Carroll produced a
handgun from his jacket.

Carroll did not testify. There were only two witnesses who
described how the shooting came about, Nelson and Prestley Dukes
(Dukes), a witness called by Carroll. Dukes testified that when Nelson
did not give Carroll his money Carroll hit Nelson on the side of the
head with the handgun and that, when Nelson did not ‘respond,
Carroll ‘went to hit him again, and when [Carroll] drawed back, the gun
went off! Nelson, in substance, testified that he tendered $2,300 to
Carroll, that Carroll pulled out his pistol and said that he wanted all of
his money, and that the next thing that Nelson knew, he heard a shot
and saw that he was bleeding’

Carroll never testified. Because Prestley Dukes' testimony was the
only evidence supporting Carroll's argument that his shooting of



Nelson was an accident, we quote the relevant parts:

[Carroll's attorney]: Tell me what happened [when Carroll entered
the nightclub]?

[Dukes]: Well, when [Carroll] came in, he walked up and told [Nelson],
asked him to give him his money. He didn't give it to him, so he hit
him.

* k% %

[Carroll's attorney]: Okay. Now, did [Carroll] have the gun out when
he came into the club?

[Dukes]: Yes.

[Carroll's attorney]: Okay. And you say he hit him on the side of the
head?

[Dukes]: Yeah.

[Carroll's attorney]: All right, and said, give me my money?
[Dukes]: Yeah.

[Carroll's attorney]: All right. And what happened then?
[Dukes]: Well. He didn't respond to that.

* k% %

[Carroll's attorney]: Okay. [Nelson] didn't respond to it at all?
[Dukes]: No. He said, ‘didn't you hear[] me; give me my money.
[Carroll's attorney]: Okay.

[Dukes]: And went to hit him again, and when he drawed back, the
gun went off.”

On cross-examination, Dukes further testified:

[Nelson’s attorney]: How much had Mr. Carroll had to drink that
evening?
[Dukes]: He had a little.



[Nelson’s attorney]: He was drunk at that time, wasn't he?

[Dukes]: He was a little tipsy.

[Nelson’s attorney]: And he was angry, too, wasn't he?

[Dukes]: |imagine he was. He hit him aside the head with that gun.

[Nelson’s attorney]: All right. He was angry from the time he saw
him, wasn't he? Is that correct?

[Dukes]: Yes.

Nelson testifled to undergoing extensive medical treatment
resulting from his gunshot wound. Immediately after being shot,
Nelson lost consciousness as a result of blood loss and did not fully
regain consciousness for three or four months, until November 1992.
He continued to spend months in various hospitals and rehabilitation
facilities, undergoing multiple operations. He testified to the nearly
complete loss of his eyesight.

Nelson's sole contention before this Court is that he was entitled
to a motion for judgment on the issue of liability for battery. He
contends that the evidence that Carroll committed a battery is
uncontested. Specifically, Nelson asserts that Carroll's primary
defense on the issue of liability — that the discharge of the handgun
was accidental — is unavailable under the circumstances of this case.

Preliminarily, it should be emphasized that the only defense raised
by Carroll as to liability was that the actual shooting of the handgun
was accidental. No evidence was produced to contest the other
evidence relating to the course of events leading to the shooting.
Carroll does not dispute the testimony that he was at the nightclub
the night Nelson was shot, that he openly carried the handgun and
confronted Nelson about a debt owed him, and that, out of anger, he
struck Nelson with the handgun on the side of Nelson's head at least
once. Nor did Carroll present any evidence that would conflict with
the testimony that Carroll was responsible for firing the shot that
struck Nelson. The only point made in Carroll's defense (and which
apparently the jury believed) was that the actual gunshot occurred



accidentally. Carroll's counsel specifically conceded in his closing
argument that Carroll “shouldn't have gone in there with a gun. He
was wrong. But what he intended to do was to scare him.”

Since the only disputed fact relates to whether Carroll shot Nelson
accidentally as he was striking him, we need only address the narrow
question of whether, under the facts of this case, the defense that the
shot was fired accidentally is capable of exonerating Carroll of
liability.

_ A battery occurs when one
intends a harmful or offensive
Principles contact with another without
that person's consent. See
Restatement (Second) of Torts
8§13 & cmt. d (1965). “The act
In question must be some
positive or affirmative action
on the part of the defendant”
Saba v. Darling, 575 A.2d 1240,
1242 (Md. 1990). See also
Prosser & Keeton, The Law of
Torts §9, at 39 (5th ed. 1984).
A battery may occur through a
defendant’s direct or indirect contact with the plaintiff. In this case,
Carroll unquestionably committed a battery when he struck Nelson
on the side of his head with his handgun. Likewise, an indirect
contact, such as occurs when a bullet strikes a victim, may constitute
a battery. “It is enough that the defendant sets a force in motion
which ultimately produces the result. . . " Prosser & Keeton, The Law
of Torts §9, at 40 (5th ed. 1984). Thus, if we assume the element of
intent was present, Carroll also committed a battery when he
discharged his handgun, striking Nelson with a bullet.

Nelson's action in the instant case focuses on the indirect contact

of the bullet and not the battery that occurred when Carroll struck

In torts, the word “intent” means
that the actor in question had
either the subjective
Desire (or motive) to bring
about a result, or
Knowledge to a substantial
certainty that his actions
would bring about such a
result.



him on the head. It is the bullet that allegedly caused the harm for
which Nelson seeks damages. As the analysis that follows suggests,
however, the circumstances surrounding the gunshot are relevant in
determining whether a battery occurred.

Carroll's defense that he accidentally discharged the handgun
requires us to examine the “intent” requirement for the tort of battery.
It is universally understood that some form of intent is required for
battery. See Restatement (Second) of Torts §13 (1965) ("An actor is
subject to liability to another for battery if . . . he acts intending to
cause a harmful or offensive contact. . . " (Emphasis added)); Prosser
& Keeton, The Law of Torts §9, at 39 (5th ed. 1984) (Battery requires
‘an act intended to cause the plaintiff . . . to suffer such a contact. . .
(Emphasis added)); Harper, James & Gray, The Law of Torts §3.3, at
319 (3d ed. 1996) (“To constitute a battery, the actor must have
intended to bring about a harmful or offensive contact or to put the
other party in apprehension thereof." (Emphasis added) (footnote
omitted)). It is also clear, however, that the intent required is not a
specific intent to cause the type of harm that occurred:

The defendant’s liability for the resulting harm extends, as in most other cases
of intentional torts, to consequences which the defendant did not intend, and
could not reasonably have foreseen, upon the obvious basis that it is better for
unexpected losses to fall upon the intentional wrongdoer than upon the
iInnocent victim.

Prosser & Keeton, The Law of Torts §9, at 40 (5th ed. 1984).

On the other hand, a purely accidental touching, or one caused by
mere inadvertence, is not enough to establish the intent requirement
for battery. See, e.g., Steinman v. Laundry Co., 71 A. 517, 518 (Md.
1908) (finding a lack of intent for battery where “there [was] no
pretense here that this contact of his knee with hers was wilful, angry
or insolent, and the only inference from her testimony is that it was
purely accidental, as in the case of one stumbling, and, in his fall
coming in contact with the person of another." (Emphasis added).



The intent element of battery requires not a specific desire to
bring about a certain result, but rather a general intent to unlawfully
invade another’s physical well being through a harmful or offensive
contact or an apprehension of such a contact.

Thus, innocent conduct that accidentally or inadvertently results
in a harmful or offensive contact with another will not give rise to
liability, but one will be liable for such contact if it comes about as a
result of the actor’s volitional conduct where there is an intent to
invade the other person'’s legally protected interests.

The only reasonable inference that can be drawn from the
circumstances of this shooting, which in essence are uncontested, is
that Carroll's actions evidenced an intent to commit a battery. Carroll
presented no evidence disputing the fact that he carried a loaded
handgun and that he struck Nelson on the head with the gun. The
merely speculative evidence upon which Carroll claims the shot was
an accident was Dukes’ testimony that when Carroll “went to hit him
again . . . the gun went off" In contrast, the evidence is undisputed
that Carroll possessed a handgun which he openly carried into the
nightclub, that Carroll struck Nelson with the handgun, and that the
handgun discharged simultaneously as Carroll went to strike Nelson
again. Indeed, taking every possible inference in favor of Carroll, the
gunshot occurred as he attempted to strike Nelson with the gun.
Under such circumstances, no reasonable inference can be drawn
that Carroll lacked the required intent to commit the battery.

The law Iimposes upon Carroll the responsibility for losses
associated with his wrongful actions. It is of no import that he may
not have intended to actually shoot Nelson since the uncontested
facts demonstrate that he did intend to invade Nelson's legally
protected interests in not being physically harmed or assaulted. He
violated those interests by committing an assault and battery when
he threatened Nelson with the handgun and struck Nelson on the
head. Even assuming as we must that Carroll did not intend to inflict
the particular damages arising from the gunshot wound, it is more



appropriate that those losses fall to Carroll as the wrongdoer than to
Nelson as the innocent victim. Therefore, the motion for judgment as
to liability should have been granted, with the only question remaining
for the jury being the damages resulting from the discharge of the
gun.

NOTES AND PROBLEMS

1. Intentional Torts and Accidents. The court believed the
evidence was undisputed that the defendant intended to cause a
harmful contact even though the favorable evidence also showed
that the defendant did not intend to shoot the plaintiff. How can these
observations be reconciled?

2. Liability for Unforeseen Results. To a certain extent the holding
in this case is consistent with the holding in the Blackshear case
involving the firecracker. If you represented the plaintiff in this case,
how would you use the holding from Blackshear to argue for full
liability here? If you represented the defendant in the Nelson case,
how would you try to distinguish the Blackshear holding from this
one? Lawyers make a living making such arguments, and recognizing
when a new case presents an extension of prior law is a valuable skill
to possess.

3. Proximate Cause Not Applicable. One of the traditional tests for
proximate cause is a test of foreseeability — that one is only liable for
harm that was reasonably foreseeable at the time of the defendant'’s
misconduct. Chapter 5 will discuss this, and other, tests for proximate
or “legal” causation in detail. The defendant in Nelson was, in effect,
arguing for application of these proximate cause principles to the
battery claim. However, proximate cause is historically not applied to
intentional torts, at least not in the same manner as it is with claims
for negligence. The court appropriately rejected this argument. The
important concept is to remember when tort doctrines apply, and



when they do not apply. We will explore proximate cause in some
detail in the chapter on negligence. The Third Restatement reaffirms
this principle of holding intentional tortfeasors liable for even
unanticipated harms caused by their misconduct, stating that “An
actor who intentionally . . . causes harm is subject to liability for a
broader range of harms than the harms for which that actor would be
liable if only acting negligently.” Restatement (Third) of Torts §33(b).
lllustration 2 to §33(b) provides an example of such broad liability:

Mike, who suffered from manic depression, was injured while
walking through a high-school parking lot by a bomb that
exploded. The homemade bomb was placed there by Dick and
Anna with the intent that it explode and harm those in the vicinity.
A year after he was injured by the bomb, Mike committed suicide.
Damages for Mike's death may be found by the factfinder to be
within the scope of Dick's and Anna's liability for their intentional
conduct. However, before Dick and Anna may be found liable for
Mike's death, the factfinder must determine that the injury from
the bomb was a factual cause of Mike's suicide.

Restatement (Third) of Torts, §33, Ill. 2 (2011). Notwithstanding these
express rejections of such proximate cause limitations on liability for
intentional torts, one can find some authorities that suggest that in
some instances, a consequence of willful misconduct might be too
far removed to create liability for the intentional tortfeasor. See, e.g.,
Thompson v. Hodges, 237 SW.2d 757, 759 (Tex. Civ. App. — San
Antonio, 1951) (“The law will presume that a person willfully
assaulting another intends the direct and immediate consequences
of his acts); C.J.S., Damages §25b (“In the case of willful torts the
wrongdoer is responsible for the direct and immediate consequences
regardless of whether they might have been contemplated, foreseen,
or expected.”).



4. Problems. Should the actors below be liable under a theory of
battery for the harms they caused?

A. Alfonso, a renowned chef, bangs some pans together while
cooking in his commercial kitchen, spilling boiling hot water onto
another chef standing beside him.

B. Meg, while driving under the influence of alcohol one evening,
swerves too sharply around a corner and loses control of her
car, causing it to crash into a small child running a lemonade
stand by the sidewalk.

C. Richard is upset with his brother-in-law, and in the heat of an
argument, slaps him across the face. The brother-in-law is so
upset by this that he immediately suffers a fatal heart attack.

E. The Single vs. Dual Intent Debate

As stated multiple times in the cases above, battery requires intent by
the defendant to cause a harmful or offensive contact. But is it
sufficient if the defendant intended to cause a non-harmful contact
that turns out to be harmful? There is a whole category of cases
involving benign hugs or other contacts where the defendant intends
something like a harmless pat on the back of the plaintiff. But so long
as the pat on the back is not consented to by the plaintiff, should the
defendant be liable for any unforeseen ill effects of the touching? The
following case highlights and discusses what is referred to as the
debate between single intent and dual intent battery.

WHITE v. MUNIZ
999 P2d 814 (Colo. 2000)

KOURLIS, J.



Petitioner, Barbara White, as personal representative of the estate
of Helen Everly [who died after the events in this case], appeals the
decision of the court of appeals . . . which determined that a mentally
incapacitated adult should be held liable for her intentional tort even if
she was unable to appreciate the wrongfulness of her actions. We
disagree with the court of appeals. Rather, we conclude that under
the facts present in this case, in order to recover on a theory of
intentional tort, the plaintiff, Sherry Lynn Muniz, was required to prove
that Everly intended to commit an act and that Everly intended the act
to result in a harmful or offensive contact.

In October of 1993, Barbara White placed her eighty-three-year-old
grandmother, Helen Everly, in an assisted living facility, the Beatrice
Hover Personal Care Center. Within a few days of admission, Everly
started exhibiting erratic behavior. She became agitated easily, and
occasionally acted aggressively toward others.

On November 21, 1993, the caregiver in charge of Everly's wing
asked [plaintiff] Sherry Lynn Muniz, a shift supervisor at Hover, to
change Everly's adult diaper. The caregiver informed Muniz that
Everly was not cooperating in that effort. This did not surprise Muniz
because she knew that Everly sometimes acted obstinately. Indeed,
initially Everly refused to allow Muniz to change her diaper, but
eventually Muniz thought that Everly relented. However, as Muniz
reached toward the diaper, Everly struck Muniz on the jaw and
ordered her out of the room.

The next day, Dr. Haven Howell, M.D. examined Everly at
Longmont United Hospital. Dr. Howell deduced that “she [had] a
progressive dementia with characteristic gradual loss of function,
loss of higher cortical function including immediate and short term
memory, impulse control and judgement.” She diagnosed Everly with
‘primary degenerative dementia of the Alzheimer type, senile onset,
with depression.”



In November of 1994, Muniz filed suit alleging . . . battery against
Everly, and negligence against Barbara and Timothy White. [The trial
court dismissed the negligence claims before trial] The case
proceeded to a jury trial on March 17, 1997. While arguing outside the
presence of the jury for specific jury instructions, the parties took
differing positions on the mental state required to commit the alleged
intentional torts. Muniz requested the following instruction: ‘A person
who has been found incompetent may intend to do an act even if he
or she lacked control of reason and acted unreasonably.” White
tendered a different instruction:

A person intends to make a contact with another person if he or she does an
act for the purpose of bringing about such a contact, whether or not he or she
also intends that the contact be harmful or offensive. The intent must include
some awareness of the natural consequences of intentional acts, and the
person must appreciate the consequences of intentional acts, and the person
must appreciate the offensiveness or wrongfulness of her acts.

The trial court settled on a slightly modified version of White's
instruction.
It read:

A person intends to make a contact with another person if she does an act for
the purpose of bringing about such a contact, whether or not she also intends
that the contact be harmful or offensive.

The fact that a person may suffer from Dementia, Alzheimer type, does not
prevent a finding that she acted intentionally. You may find that she acted
intentionally if she intended to do what she did, even though her reasons and
motives were entirely irrational. However, she must have appreciated the
offensiveness of [the contact].

(Emphasis added.) In selecting the instruction on intent, the trial court
determined that Everly’s condition rendered her mental state
comparable to that of a child.

I | o couse shected o
the

the last sentence of



Principles instruction, claiming that it

Even where an actor has been misstated the law. He argued
found not quilty of a crime by that the instruction improperly
reason of insanity, this does not broadened the holding in
necessarily preclude a finding in Horton v. Reaves, 526 P.2d 304
a civil tort case that the same (Colo.  1974), where the
person had the sufficient mental ~ supreme court held that an
capacity to be liable for an infant must appreciate the
intentional tort. Criminal intent offensiveness or wrongfulness
and civil intent are not of her conduct to be liable for
necessarily the same thing in all an intentional tort. The jury
contexts. rendered verdicts in favor of

defendants Everly and White.

The court of appeals
reversed the decision of the trial court and remanded the case for a
new trial. The court of appeals reasoned that most states continue to
hold mentally deficient plaintiffs liable for their intentional acts
regardless of their ability to understand the offensiveness of their
actions. The court of appeals reasoned that insanity may not be
asserted as a defense to an intentional tort, and thus, concluded that
the trial court erred in “instructing the jury that Everly must have
appreciated the offensiveness of her conduct.” Id. at 26.

The question we here address is whether an intentional tort
requires some proof that the tortfeasor not only intended to contact
another person, but also intended that the contact be harmful or
offensive to the other person.

Historically, the intentional tort of battery required a subjective
desire on the part of the tortfeasor to inflict a harmful or offensive
contact on another. Thus, it was not enough that a person
intentionally contacted another resulting in a harmful or offensive
contact. Instead, the actor had to understand that his contact would
be harmful or offensive. See Keeton, supra, §8; Dobbs, supra, §29.
The actor need not have intended, however, the harm that actually



resulted from his action. Thus, if a slight punch to the victim resulted
in traumatic injuries, the actor would be liable for all the damages
resulting from the battery even if he only intended to knock the wind
out of the victim.,

Juries may find it difficult to determine the mental state of an
actor, but they may rely on circumstantial evidence in reaching their
conclusion. No person can pinpoint the thoughts in the mind of
another, but a jury can examine the facts to conclude what another
must have been thinking. For example, a person of reasonable
intelligence knows with substantial certainty that a stone thrown into
a crowd will strike someone and result in an offensive or harmful
contact to that person. Hence, if an actor of average intelligence
performs such an act, the jury can determine that the actor had the
requisite intent to cause a harmful or offensive contact, even though
the actor denies having such thoughts.

More recently, some courts around the nation have abandoned
this dual intent requirement in an intentional tort setting, that being
an intent to contact and an intent that the contact be harmful or
offensive, and have required only that the tortfeasor intend a contact
with another that results in a harmful or offensive touching. See
Brzoska v. Olson, 668 A.2d 1355, 1360 (Del. 1995) (stating that
battery is an intentional, unpermitted contact on another which is
harmful or offensive; and that the intent necessary for battery is the
intent to contact the person); White v. University of Idaho, 797 P2d
108, 111 (Idaho 1990) (determining that battery requires an intent to
cause an unpermitted contact, not an intent to make a harmful or
offensive contact). Under this view, a victim need only prove that a
voluntary movement by the tortfeasor resulted in a contact which a
reasonable person would find offensive [and] to which the victim did
not consent. See University of Idaho, 797 P2d at 111. These courts
would find intent in contact to the back of a friend that results in a
severe, unexpected injury even though the actor did not intend the
contact to be harmful or offensive. The actor thus could be held liable



for battery because a reasonable person would find an injury
offensive or harmful, irrespective of the intent of the actor to harm or
offend.

Courts occasionally have intertwined these two distinct
understandings of the requisite intent. See Brzoska, 668 A.2d at 1360
(approving the Restatement view of the intent element of a battery,
but summarizing the rule as “the intentional, unpermitted contact
upon the person of another which is harmful or offensive”) (emphasis
added). In most instances when the defendant is a mentally alert
adult, this commingling of definitions prejudices neither the plaintiff
nor the defendant. However, when evaluating the culpability of
particular classes of defendants, such as the very young and the
mentally disabled, the intent required by a jurisdiction becomes
critical.

_ In Horton v. Reaves, 526

P2d 304 (Colo. 1974), we
In Practice examined the jury instructions
used to determine if a four-
year-old boy and a three-year-
old boy intentionally battered
an infant when they dropped a
baby who suffered skull
injuries as a result. We held
that although a child need not
intend the resulting harm, the
child must understand that the
contact may be harmful in
order to be held liable. Our
conclusion comported with the
Restatement's  definition  of
intent; it did not state a new
special rule for children, but
applied the general rule to the context of an intentional tort of battery

Sometimes where an intentional
theory is unavailing, a plaintiff
might be able to craft a
negligence cause of action —
alleging that the defendant
acted carelessly in causing the
plaintiff's harm. The Federal
Rules of Civil Procedure
expressly permit pleading
multiple claims as well as
pleading claims in the
alternative.

Fed. R. Civ. P 8(d)(3).



committed by a child. Because a child made the contact, the jury had
to examine the objective evidence to determine if the child actors
intended their actions to be offensive or harmful. This result complied
with both the Colorado jury instruction at the time, and the definition
of battery in the Restatement.

In this case, we have the opportunity to examine intent in the
context of an injury inflicted by a mentally deficient, Alzheimer's
patient. White seeks an extension of Horton to the mentally ill, and
Muniz argues that a mere voluntary movement by Everly can
constitute the requisite intent. We find that the law of Colorado
requires the jury to conclude that the defendant both intended the
contact and intended it to be harmful or offensive.

Because Colorado law requires a dual intent, we apply here the
Restatement's definition of the term. As a result, we reject the
arguments of Muniz and find that the trial court delivered an
adequate instruction to the jury.

Operating in accordance with this instruction, the jury had to find
that Everly appreciated the offensiveness of her conduct in order to
be liable for the intentional tort of battery. It necessarily had to
consider her mental capabilities in making such a finding, including
her age, infirmity, education, skill, or any other characteristic as to
which the jury had evidence. We presume that the jury “looked into
the mind of Everly” and reasoned that Everly did not possess the
necessary intent to commit an assault or a battery. See Hall v. Walter,
969 P.2d 224, 238 (Colo. 1998) (stating that the court presumes the
jury followed instructions in reaching its verdict).

A jury can, of course, find a mentally deficient person liable for an
intentional tort, but in order to do so, the jury must find that the actor
intended offensive or harmful consequences. As a result, insanity is
not a defense to an intentional tort according to the ordinary use of
that term, but is a characteristic, like infancy, that may make it more
difficult to prove the intent element of battery. Our decision today



does not create a special rule for the elderly, but applies Colorado’s
intent requirement in the context of a woman suffering the effects of
Alzheimer's.

Contrary to Muniz's arguments, policy reasons do not compel a
different result. Injured parties consistently have argued that even if
the tortfeasor intended no harm or offense, “where one of two
innocent persons must suffer a loss, it should be borne by the one
who occasioned it." Keeton, supra, §135. Our decision may appear to
erode that principle. Yet, our decision does not bar future injured
persons from seeking compensation. Victims may still bring
intentional tort actions against mentally disabled adults, but to
prevail, they must prove all the elements of the alleged tort.
Furthermore, because the mentally disabled are held to the
reasonable person standard in negligence actions, victims may find
relief more easily under a negligence cause of action. See Johnson v.
Lambotte, 363 P2d 165, 166 (1961).

With regard to the intent element of the intentional torts of assault
and battery, we hold that regardless of the characteristics of the
alleged tortfeasor, a plaintiff must prove that the actor desired to
cause offensive or harmful consequences by his act. The plaintiff
need not prove, however, that the actor intended the harm that
actually results. Accordingly, we reverse the decision of the court of
appeals and remand the case to that court for reinstatement of the
jury verdict in favor of White and consideration of any remaining
Issues.

NOTES AND PROBLEMS

1. The Implications for the Debate. The court in White states that
‘in most instances when the defendant is a mentally alert adult,” the
choice between single and dual intent “prejudices neither the plaintiff
nor the defendant.” Is this statement more likely to be accurate when



one is analyzing a claim involving a harmful contact or an offensive
contact?

2. Friendly Unsolicited Hug Cases. If a piano professor walks up
behind a student of his playing a piano at a social event and begins to
tap on her shoulders, as if to demonstrate the proper technique to
use in playing the instrument, and inadvertently hurts the student'’s
back, will the professor be liable for battery? See White v. University of
ldaho, 768 P.2d 827 (Idaho Ct. App. 1989), aff'd, 797 P.2d 108 (Idaho
1990). This case is analogous to the so-called friendly unsolicited hug
cases, where one intends a benign, though unconsented, contact with
another and causes harm. Do policy reasons support applying an
intentional tort theory to such cases or would it make more sense to
apply negligence law instead?

3. Irrational Intent. Another aspect of the trial court's instruction
that was not challenged in White was the explanation that one could
intend a result even if her motives were irrational. This is consistent
with case law holding insane people liable for battery where they
clearly intended to cause a harmful contact based upon the delusion
that the victim was someone else. Polmatier v. Russ, 537 A.2d 468
(Conn. 1988) (holding defendant liable for battery where he shot his
father-in-law multiple times based upon the delusion that the victim
was a “spy for the red Chinese” sent to assassinate the defendant).

4. Problem: Interpreting a Jury Charge. Consider whether the
following pattern of jury instruction seems to be describing a dual or
single intent standard for battery liability: “A person commits a battery
if he intentionally causes bodily injury to another” It's not always
entirely clear, but the above charge infers that what must be intended
IS not just contact but bodily injury — dual intent. If a charge leaves
the issue open it invites counsel for the parties to argue the case
according to their own interpretation. Part of the job of judges in
approving and submitting the charge to the jury is to avoid such
debates from playing out during closing arguments by drafting
instructions that clarify what the jury must find to impose liability.



5. Criminal Law vs. Civil Law Regarding Insanity. The law is fairly
settled that in a civil tort suit, the defendant’s status as insane is not a
per se defense to a tort claim. So long as the defendant's mental
status makes it possible for the elements of the cause of action to be
satisfied, the defendant can remain fully liable for damages in tort. In
criminal law, the opposite is often the case with legal insanity being a
defense to many crimes.

Upon Further Review

Battery is designed to protect one's bodily integrity. Specifically, it
provides redress for intentional invasions of one’s bodily integrity
that take the form of harmful or offensive contacts. Whether the
contact is harmful or offensive is judged according to objective
standards. Instances of harmful contact are usually obvious —
cuts, bruises, broken bones, painful touching, or worse. Offensive
contact requires not only that the plaintiff consider the touching
distasteful, but also that a reasonable person under the
circumstances would similarly find the contact distasteful. Every
state requires that the defendant at least intended to bring about
the physical contact. Accidental bumping, no matter how
disastrous the consequences, is not a battery. Some states
require also that the defendant must have intended for the
contact to be harmful or appreciate that it would be considered
offensive —the dual intent jurisdictions. But no jurisdiction
requires that the defendant must have intended (or foreseen) all
of the resulting harm that actually occurs. So long as the
defendant intended any harm she is liable for all the harm that
results.



M AssauLt

A. Introduction

The torts of assault and battery go together like peas and carrots,
being related but not identical. An assault can occur without a battery
and vice versa. But often a tortfeasor's conduct will be actionable as
both an assault and a battery. Unlike the interest in bodily integrity
that is protected by a battery cause of action, the tort of assault is
designed to protect the plaintiff's mind — specifically to provide
redress for the defendant having created in the mind of the plaintiff
an apprehension of an impending battery. Whether or not a battery
occurs is of no consequence. If the apprehension occurs the
defendant may be liable for assault in addition or in lieu of a battery
cause of action.

B. The Elements

1. Intent

CULLISON v. MEDLEY
570 N.E.2d 27 (Ind. 1991)

KRAHULIK, J.

[Plaintiff] Dan R. Cullison petitions this Court to . . . reverse the trial
court’s entry of summary judgment against him and in favor of the
[defendants] (collectively “the Medleys”). The Court of Appeals
affirmed the entry of summary judgment. For the reasons set forth



below, we . . . reverse the entry of summary judgment and remand to
the trial court.

According to Cullison’s deposition testimony, on February 2, 1986,
he encountered Sandy, the 16-year-old daughter of Ernest, in a Linton,
Indiana, grocery store parking lot. They exchanged pleasantries and
Cullison invited her to have a Coke with him and to come to his home
to talk further. A few hours later, someone knocked on the door of his
mobile home. Cullison got out of bed and answered the door. He
testified that he saw a person standing in the darkness who said that
she wanted to talk to him. Cullison answered that he would have to
get dressed because he had been in bed. Cullison went back to his
bedroom, dressed, and returned to the darkened living room of his
trailer. When he entered the living room and turned the lights on, he
was confronted by Sandy Medley, as well as by father Ernest, brother
Ron, mother Doris, and brother-in-law Terry Simmons. Ernest was on
crutches due to knee surgery and had a revolver in a holster strapped
to his thigh. Cullison testified that Sandy called him a “pervert” and
told him he was “sick,” mother Doris berated him while keeping her
hand in her pocket, convincing Cullison that she also was carrying a
pistol. Ron and Terry said nothing to Cullison, but their presence in his
trailer home further intimidated him. Primarily, however, Cullison’'s
attention was riveted to the gun carried by Ernest. Cullison testified
that, while Ernest never withdrew the gun from his holster, he
‘grabbed for the gun a few times and shook the gun” at plaintiff while
threatening to “jump astraddle” of Cullison if he did not leave Sandy
alone. Cullison testified that Ernest “kept grabbing at it with his hand,
like he was going to take it out,” and "took it to mean he was going to
shoot me" when Ernest threatened to “jump astraddle” of Cullison.
Although no one actually touched Cullison, his testimony was that he
feared he was about to be shot throughout the episode because
Ernest kept moving his hand toward the gun as if to draw the revolver
from the holster while threatening Cullison to leave Sandy alone.



As the Medleys were leaving, Cullison suffered chest pains and
feared that he was having a heart attack. Approximately two months
later, Cullison testified that Ernest glared at him in a menacing
manner while again armed with a handgun at a restaurant in Linton.
On one of these occasions, Ernest stood next to the booth where
Cullison was seated while wearing a pistol and a holster
approximately one foot from Cullison’s face. Shortly after the incident
at his home, Cullison learned that Ernest had previously shot a man.
This added greatly to his fear and apprehension of Ernest on the later
occasions when Ernest glared at him and stood next to the booth at
which he was seated while armed with a handgun in a holster.

Cullison testifled that as a result of the incident, he sought
psychological counseling and therapy and continued to see a
therapist for approximately 18 months. Additionally, Cullison sought
psychiatric help and received prescription medication which
prevented him from operating power tools or driving an automobile,
thus injuring Cullison in his sole proprietorship construction business.
Additionally, Cullison testifled that he suffered from nervousness,
depression, sleeplessness, inability to concentrate and impotency
following his run-in with the Medleys.

In count two of his complaint, Cullison alleged an assault. The
Court of Appeals decided that, because Ernest never removed his gun
from the holster, his threat that he was going to “jump astraddle” of
Cullison constituted conditional language which did not express any
present intent to harm Cullison and, therefore, was not an assault.
Further, the Court of Appeals decided that even if it were to find an
assault, summary judgment was still appropriate because Cullison
alleged only emotional distress and made no showing that the
Medleys' actions were malicious, callous, or willful or that the alleged
injuries he suffered were a foreseeable result of the Medleys' conduct.
We disagree.

It is axiomatic that assault, unlike battery, is effectuated when one
acts intending to cause a harmful or offensive contact with the



person of the other or an imminent apprehension of such contact.
Restatement (Second) of Torts §21 (1965). It is the right to be free
from the apprehension of a battery which is protected by the tort
action which we call an assault. As this Court held approximately 90
years ago in Kline v. Kline, 64 N.E. 9 (Ind. 1901), an assault
constitutes “a touching of the mind, if not of the body.” Because it is a
touching of the mind, as opposed to the body, the damages which are
recoverable for an assault are damages for mental trauma and
distress. "Any act of such a nature as to excite an apprehension of a
battery may constitute an assault. It is an assault to shake a fist
under another’s nose, to aim or strike at him with a weapon, or to hold
It in a threatening position, to rise or advance to strike another, to
surround him with a display of force. . . " W. Prosser & J. Keaton,
Prosser and Keaton on Torts §10 (5th ed. 1984). Additionally, the
apprehension must be one which would normally be aroused in the
mind of a reasonable person. Id. Finally, the tort is complete with the
invasion of the plaintiff's mental peace.

The facts alleged and testified to by Cullison could, if believed,
entitle him to recover for an assault against the Medleys. A jury could
reasonably conclude that the Medleys intended to frighten Cullison by
surrounding him in his trailer and threatening him with bodily harm
while one of them was armed with a revolver, even if that revolver was
not removed from the its holster. Cullison testified that Ernest kept
grabbing at the pistol as if he were going to take it out, and that
Cullison thought Ernest was going to shoot him. It is for the jury to
determine whether Cullison’s apprehension of being shot or
otherwise injured was one which would normally be aroused in the
mind of a reasonable person. It was error for the trial court to enter
summary judgment on the count two allegation of assault.

For all of the reasons stated above, we hereby . . . reverse the
entry of summary judgment . . . and remand this cause to the trial
court.



NOTES AND PROBLEMS

1. Elements. Assault requires the defendant’s voluntary action, an
intent to cause the victim to suffer apprehension of an imminent
harmful or offensive contact, and the victim must experience the
reasonable and imminent apprehension of such a contact. As some
courts have stated it less formally, an assault occurs when the
defendant intends to cause the plaintiff to believe he is about to be
battered.

2. Interest Protected. The interest protected by an assault claim is
the victim's peace of mind. The tort provides a remedy for the
intentional invasion of the victim's mind, which occurs when the
defendant intentionally causes apprehension of an invasion of the
plaintiff's bodily integrity. It is the touching of the mind, rather than
the body, that distinguishes this tort from the related tort of battery.
Given this interest, why was the intermediate court of appeals’
reservation regarding the primary harm of the plaintiff misplaced? In
terms of a recovery of actual damages, courts recognize the right of
the assault victim to recover for the emotional harms caused by the
assault, as well as any physical consequences of that emotional
disturbance. For example, a plaintiff assaulted by a defendant might
iIncur psychiatric expenses, expenses for purchasing pharmaceutical
products to contend with the emotional harm, and other medical
expenses incurred due to physical ailments brought on by the fright.

3. Conditional Language. The court of appeals had ruled that the
mere verbal threat to “jump astraddle” the plaintiff “if he did not leave
Sandy alone” could not constitute an assault. There are many assault
cases where courts have stated as black letter law that “words alone
cannot constitute an assault.” This is misleading because if there are
sufficient surrounding circumstances, the defendant’s utterance of
certain words might actually meet the elements of assault. Suppose
the defendant is holding a gun toward the plaintiff and then says
‘prepare to die!” Do you see how invoking the mantra “words alone



cannot constitute an assault” would not satisfactorily lead to a
defense for the defendant in that scenario? Words are always
accompanied by some circumstances. The real test is whether, given
the totality of the circumstances, including any words spoken by the
defendant, the elements of the tort might be satisfied. The answer
necessarily varies by the circumstances. Why did the Indiana
Supreme Court find that the defendants’ conduct, including the
conditional threat, might satisfy the elements of the common law tort
of assault? Was it a mere “future threat"?

4. Problem. Despising the plaintiff, and wanting to frighten him,
the defendant stands behind the plaintiff and fires a weapon at his
head but misses. The plaintiff is deaf and does not find out about the
incident until another observer informs him of it. Upon confronting
the defendant about the prior incident, the defendant states her plan
to shoot the plaintiff the next time she sees him alone. Has an assault
occurred?

“LADIES AND GENTLEMEN OF THE JURY ..

New Jersey Model Civil Jury Instructions

3.10 Assault

An assault is an attempt or offer to touch or strike
the person of another with unlawful force or violence.

Delaware Pattern Civil Jury Instructions

13.1 Assault

If you find that [defendant] intentionally, and without
[plaintiff's] consent, caused [plaintiff] to be in fear of an
immediate harmful or offensive contact, then [defendant]
Is liable for assault. It is not necessary for any actual
contact to have been made between the parties.




2. Reasonable Apprehension

For most courts, it is not enough that the plaintiff actually
experiences apprehension of a battery. They also require that the
plaintiff's apprehension be reasonable —that a reasonable person
under their circumstances would likewise have experienced such
apprehension. Thus, both a subjective (the plaintiff's actual state of
mind) and an objective (the hypothetical reasonable person's
supposed state of mind) apprehension must be found before liability
for an assault will attach. As you read the following spooky case,
consider why courts would impose this additional qualification.

BOUTON v. ALLSTATE INS. CO.
491 So. 2d 56 (La. Ct. App. 1986)

SHORTESS, J.

This suit arose from the unfortunate events of Halloween night in
1981. Jeffrey Scott Trammel, aged 15, Robert Martin Landry, Jr., aged
13, and Daniel Breaux, aged 13, went trick-or-treating that evening.
About 6:30 p.m., Trammel and Breaux rang Robert Bouton's (plaintiff)
front door bell while Landry waited at the sidewalk. Plaintiff opened
the door and saw Breaux standing before him. Breaux was dressed in
military fatigues and was holding a plastic model submachine gun.
Plaintiff shut the door immediately and locked it, then armed himself
with a .357 magnum pistol. He returned to the door, opened it, and
saw a flash of light, caused, he alleges, by Trammel's triggering a
photographic flash. Plaintiff's pistol then discharged, the bullet
striking and killing Breaux.



Plaintiff brought this suit against Allstate Insurance Company
(Allstate), insurer of Landry and Breaux, and Independent Fire
Insurance Company (Independent), insurer of Trammel. He alleged
that the three boys' actions were tortious and caused him to be
indicted and tried for second-degree murder, incur substantial
attorney fees, lose his job, and suffer unfavorable publicity. [Plaintiff
was ultimately acquitted in the criminal case. After filing his
complaint in this civil case, defendants moved for summary judgment
arguing that Plaintiff had no cause of action for assault. The trial
court granted their motion.] From that action plaintiff brings this
appeal.

_ Plaintiff claims that the

boys committed an assault,
In Practice causing him to become
frightened and triggering the
tragic series of events which
ensued. Plaintiff must prove an
intentional act by the
defendants which would have
put a person In reasonable
apprehension of receiving a
battery. See Castiglione v.
Galpin, 325 So. 2d 725 (La.
App. 4th Cir. 1976); F. Stone,
Tort Doctrine, §§8159 and 160
in 12 Louisiana Civil Law
Treatise 206-207 (1977). We
find that the pleadings and
evidence fail to establish any
right to relief because, under
the facts as set out by the
plaintiff, he could not have had
a reasonable apprehension of an impending battery or physical harm.

In the context of any tort claim,
whenever you see the word
‘reasonable” used, it alludes to
an objective determination
based upon the factfinder’s
speculation about how a
hypothetical, reasonable person
would react to something. This
reasonable person is discussed
at length in Chapter 4 under the
topic of Negligence. Even
though the reasonable person is
primarily a creation of
negligence law, it is borrowed in
multiple places even for
intentional torts.



Although it is possible for one who opens his door to trick-or-treaters
on Halloween to become so frightened that he believes a battery is
imminent, under the circumstances here, such an apprehension is not
reasonable. Any reasonable person expects to see an endless array of
ghouls, beasts, and characters on this evening, especially when he s,
as was plaintiff, passing out candy at his doorstep.

Plaintiff contends that “the sole determining issue in this case” is
whether we judge the boys' actions from their point of view or from
his. We do neither. Instead, “we place the average reasonable [man] in
the very situation which confronted the plaintiff and ask of him
oracularly” if an apprehension of a battery could be reasonably
expected to follow from such a situation. Stone, at 209, §165. We do
not believe that a reasonable person acting reasonably would have
been apprehensive of a battery when confronted with this situation
on Halloween. Therefore, we hold that plaintiff was not the victim of
an assault.

[The court ruled that it need not address the issue of the boys'
intent because the element of reasonable apprehension was lacking.]

For the foregoing reasons, the judgment of the trial court is
affirmed at plaintiff's cost.

NOTES AND PROBLEMS

1. Reasonable Apprehension. This element of the assault cause of
action actually contains two components — the actual (subjective)
apprehension of the impending battery by the victim, and the
conclusion that this apprehension was reasonable (objective) — that
an ordinary person would have likewise experienced such a reaction.
Which of the two was lacking according to the court in the Bouton
case?

2. Fear vs. Apprehension. \While many judicial opinions loosely use
the words “fear" and “apprehension” as synonyms, technically an



assault only requires the latter and not the former. This might seem
to be mere semantics, but it is conceivable for an assault victim to
have some apprehension, or appreciation of an impending battery,
without actually being frightened by it. Perhaps the victim does not
believe the battery will inflict significant harm. Or perhaps the victim
feels confident in their ability to defend themselves. Perhaps they are
like Jack Bauer from the television show “24" and possess great
courage and are afraid of no amount of physical pain. Nevertheless,
Professor Prosser's view has been that an assault might still occur
without fear: "Apprehension is not the same thing as fear, and the
plaintiff is not deprived of his action merely because he is too
courageous to be frightened or intimidated.” Prosser, The Law of
Torts §10 (bth ed. 1984). By the same token, an assault victim who
admits to having no fear of the impending battery will not likely be
awarded significant actual damages. While they may possess a claim
based upon a technical violation of their rights and have a legal injury,
their lack of actual harm will impact the amount of the award the
defendant will have to pay. Indeed, their claim might be for nominal
damages only — a token amount that signifies a wrongful violation of
the plaintiff's right.

3. Problems. Consider whether the following situations would
likely involve an assault:

A. Two high school students are attending the prom together. It is
their first date. During one slow dance, the girl leans forward to
kiss the boy unasked. He is repulsed and runs away.

B. Lucia is hiking in Rocky Mountain National Park when she sees
a burly, bearded man named Jacques standing across a valley
on the summit of the mountain she is hiking. He is yelling insults
to “get off my mountain” and throwing rocks in her direction. The
rocks fall harmlessly short by approximately one quarter of a
mile. Lucia decides to abandon her hike rather than get any
closer to the wild man.



3. Imminent Apprehension

The final qualification with respect to the elements of assault is that
the apprehension must have been of an imminent battery. Courts
universally dismiss assault claims based upon threats of a future
battery. But just how imminent must the threatened battery be in
order to qualify? The following case shows how strictly courts
construe this final requirement. Consider the possible reasons for
such a strict application of this element.

BROWER v. ACKERLY
943 P2d 1141 (Wash. Ct. App. 1997)

BECKER, J.

Jordan Brower, who alleges that Christopher and Theodore
Ackerley made anonymous threatening telephone calls to him,
appeals from a summary judgment dismissal of his claims against
them. Because the threatened harm was insufficiently imminent to be
actionable as civil assault, we hold the assault claim was
appropriately dismissed.

The plaintiff, Jordan Brower, is a Seattle resident active in civic
affairs. Christopher and Theodore Ackerley, in their early twenties at
the time of the alleged telephone calls, are two sons of the founder of
Ackerley Communications, Inc.,, a company engaged in various
activities in Seattle including billboard advertising. Brower perceived
billboard advertising as a visual blight. Based on his own
investigation, he concluded that Ackerley Communications had
erected numerous billboards without obtaining permits from the City
of Seattle; had not given the City an accurate accounting of its
billboards; and was maintaining a number of billboards that were not
on the tax rolls. In January, 1991, Brower presented his findings to the
City. When the City did not respond, Brower filed suit in October of



1991 against the City and Ackerley Communications seeking
enforcement of the City's billboard regulations.

Within two days an anonymous male caller began what Brower
describes as “a campaign of harassing telephone calls” to Brower's
home that continued over a period of 20 months. The first time, the
caller shouted at Brower in an aggressive, meanspirited voice to “get
a life" and other words to that effect. Brower received at least one
more harassing telephone call by January of 1992.

When the City agreed to pursue Brower's complaints about the
billboard violations, Brower dropped his suit. In April of 1992, the City
made a public announcement to the effect that Ackerley
Communications had erected dozens of illegal billboards. Within a
day of that announcement, Brower received an angry telephone call
from a caller he identified as the same caller as the first call. In a loud,
menacing voice, the caller told Brower that he should find a better
way to spend his time. Two days later there was another call telling
Brower to “give it up.”’

In July of 1992, shortly after the City Council passed a moratorium
on billboard activity, Brower received another angry anonymous call.
The male voice swore at him and said, “You think you're pretty smart,
don't you?" Brower says he seriously wondered whether he was in any
danger of physical harm from the caller. Over the following months
Brower continued to receive calls from an unidentified male who he
says "belittled me, told me what a rotten person | was, and who used
offensive profanity.”

On July 19, 1993, the City Council passed a new billboard
ordinance. At about 6:30 that evening an angry-voiced man
telephoned Brower and said “dick” in a loud voice and hung up. At
about 7:30 p.m. the same caller called and said, “I'm going to find out
where you live and I'm going to kick your ass." At 9:43 p.m. Brower
received another call from a voice disguised to sound, in Brower's
words, “eerie and sinister” The caller said “Ooooo, Jordan, 0000,



you're finished; cut you in your sleep, you sack of shit” Brower
recorded the last two calls on his telephone answering machine.

Brower made a complaint to the police, reporting that he was very
frightened by these calls. Because Brower had activated a call
trapping feature of his telephone service after the third telephone call,
the police were able to learn that the call had originated in the
residence of Christopher Ackerley. When contacted by the police,
Christopher Ackerley denied making the calls. He said Brower's
telephone number was in his apartment, and that his brother Ted
Ackerley had been in the apartment at the time and perhaps had
made the calls.

The City filed no criminal charges based on the police report.
Brower then brought this civil suit against Christopher and Theodore
Ackerley seeking compensation for the emotional distress he
suffered as the result of the telephone calls. According to Brower, he
interpreted the calls of July 19 as a death threat, and felt "hunted
down." He experienced feelings of panic, terror, and insecurity as well
as a rising pulse, light-headedness, sweaty palms, sleeplessness, and
an inability to concentrate that lasted for some time afterward: “Every
day | come home, | worry that someone has burned our house down,
or if my wife is late from work, whether she has been harmed.”

The elements of civil assault have not been frequently addressed
in Washington cases. The gist of the cause of action is “the victim's
apprehension of imminent physical violence caused by the
perpetrator’s action or threat” In the 1910 case of Howell v. Winters,

the Supreme Court relied on a definition provided in Cooley, Torts (3d
ed.):

An assault is an attempt, with unlawful force, to inflict bodily injuries upon
another, accompanied with the apparent present ability to give effect to the
attempt if not prevented. Such would be the raising of the hand in anger, with an
apparent purpose to strike, and sufficiently near to enable the purpose to be
carried into effect; the pointing of a loaded pistol at one who is in its range; the
pointing of a pistol not loaded at one who is not aware of that fact and making



an apparent attempt to shoot; shaking a whip or the fist in a man's face in
anger; riding or running after him in threatening and hostile manner with a club
or other weapon; and the like. The right that is invaded here indicates the nature
of the wrong. Every person has a right to complete and perfect immunity from
hostile assaults that threaten danger to his person; “A right to live in society
without being put in fear of personal harm.”

According to §31 of the Restatement, words alone are not enough
to make an actor liable for assault “unless together with other acts or
circumstances they put the other in reasonable apprehension of an
imminent harmful or offensive contact with his person’”
_ The Ackerleys argue that

dismissal of Brower's assault

Principles claim was appropriate because
the threatening words were
unaccompanied by any
physical acts or movements.
Brower acknowledges that
words alone cannot constitute
an assault, but he contends the
spoken threats became
assaultive in view of the
surrounding circumstances
including the fact that the calls
were made to his home, at
night, creating the impression
that the caller was stalking

Courts frequently say that
‘words alone cannot constitute
an assault,’ but then indicate
that words, coupled with the
right circumstances, might fulfill
the elements of this claim. Of
course, words are never uttered
In a vacuum but in a particular
set of circumstances.
Interestingly, there are quite a
few instances in tort law where
the spoken word can become
actionable as a tort cause of

action. Beyond assault, where him.

spoken threats might be Whether the repeated use
actionable, words harming of a telephone to make
another’s reputation might be anonymous threats constitutes
considered defamation; false acts oo circumstances
promises or representations sufficient to render the threats

might constitute fraud; assaultive is an issue we need



intentional infliction of
emotional distress might arise
from repeated outrageous
taunts directed at another; and

not resolve because we find
another issue dispositive: the
physical harm threatened In
the telephone calls to Brower

even bad advice spoken by a was not imminent.
lawyer to her client might To constitute civil assault,
constitute legal malpractice (a the threat must be of imminent
type of negligence). harm. The Restatement's
comment is to similar effect:
“The apprehension created
must be one of imminent contact, as distinguished from any contact
in the future” [Restatement (Second) of Torts §29, cmt. b.] The
Restatement gives the following illustration: “A threatens to shoot B
and leaves the room with the express purpose of getting his revolver.
A is not liable to B." [Restatement (Second) of Torts §29, cmt. ¢, illus.
4]

The telephone calls received by Brower on July 19 contained two
explicit threats: “I'm going to find out where you live and I'm going to
kick your ass,” and later, “you're finished; cut you in your sleep." The
words threatened action in the near future, but not the imminent
future. The immediacy of the threats was not greater than in the
Restatement'’s illustration where A must leave the room to get his
revolver. Because the threats, however frightening, were not
accompanied by circumstances indicating that the caller was in a
position to reach Brower and inflict physical violence “almost at once,’
we affirm the dismissal of the assault claim.

NOTES AND PROBLEMS

1. Imminent Battery. The court in Brower uses an illustration from
the Restatement to find that the apprehension of the plaintiff was not
of an iImminent harmful contact, but one too remote to be actionable



as assault. This case demonstrates that even a reasonable threat of a
possible future battery will not be actionable as assault. Why would
courts insist upon an imminent threat in order to provide a remedy?
Aren't there some threats of such harm in the future that would cause
an ordinary person to suffer great emotional distress?

2. Intentional Infliction of Emotional Distress. A tort we will be
covering later in this chapter —intentional infliction of emotional
distress — was also alleged by the plaintiff in this case. In a separate
portion of the opinion, the court held that the plaintiff might be able to
recover under that theory.

3. Highly Sensitive Plaintiff. Perhaps the plaintiffs in Bouton and
Brower were unusually prone to being easily frightened. If so, under
black letter law they would fail the test for having a “reasonable’
apprehension of an imminent battery and be denied recovery. But
what if a defendant acted on purpose to cause such fright, with full
knowledge of the plaintiff's unusual skittishness and with the desire
to take advantage of the plaintiff's unusual sensitivity? Is it fair to
deny recovery in such circumstances? If, for example, an associate of
the eccentric Howard Hughes made an idle comment about planning
to kiss him on the cheek to instill fear and cause Howard Hughes to
give him a job promotion, should it be a defense that a reasonable
person would have perceived no real threat and suffered no
apprehension? While there are no reported cases involving such
scenarios, some commentators believe that when the actor engages
in conduct with full knowledge of the unusual sensitivity of the victim
and for the purpose of instilling an apprehension of an imminent
battery, liability for assault should be permitted as an exception to the
normal rule requiring the apprehension to be reasonable. See
Restatement of Torts (Second) §27, cmt. a (1965).

3. Problems. In which of the following scenarios can the plaintiff
prove a reasonable apprehension of an imminent battery?



A. Within a post office, one employee sitting at his desk looks up to
see another enraged co-employee running toward him shouting,
‘| can't stand seeing you look at me anymore.”

B. A teenager finds a post on his Facebook page one evening from
a jealous schoolmate saying, “you will not awake in the
morning.”

C. An angry father threatens a boy dropping off his date on her
front porch by saying, “If | ever see you on this property again
you're going to get a whooping.”’

D. As a senior citizen walks down a dark alley, a shadowy figure
with a sinister smile steps Iin front of the senior citizen,
brandishing a wooden stick.

C. Transfer of Intent

We have already seen how the intent generally associated with the
torts of battery and assault are somewhat different —the former
involving an intention to make harmful contact, and the latter
involving the intention to cause the imminent apprehension of such
contact. What happens if one intends a harmful contact and misses,
but the other still experiences a reasonable apprehension of the near
miss? Or what if the contact occurs but the victim, seeing the contact
about to occur, experiences this apprehension? What about the
person who merely intends to scare someone with such contact but
accidentally hits the victim? Finally, what liability attaches if the
defendant intends to hit Joe, but misses and hits Jane standing
nearby instead? The following case helps to answer each of these
hypothetical situations by discussing and applying the tort doctrine of
transferred intent.

HALL v. McBRYDE



919 P2d 910 (Colo. Ct. App. 1996)

HUME, J.

Plaintiff, Eric Hall, appeals from a judgment entered in favor of
defendant, Marcus McBryde (Marcus), on a claim of battery . . ..

On January 14, 1993, Marcus was at his parents’ home with
another youth after school. Although, at that time, Marcus was,
pursuant to his parents’ wishes, actually living in a different
neighborhood with a relative and attending a different high school in
the hope of avoiding gang-related problems, he had sought and
received permission from his father to come to the McBryde house
that day to retrieve some clothing. Prior to that date, Marcus had
discovered a loaded gun hidden under the mattress of his parents’
bed. James McBryde had purchased the gun sometime earlier.

Soon after midday, Marcus noticed some other youths in a car
approaching the McBryde house, and he retrieved the gun from its
hiding place. After one of the other youths began shooting towards
the McBryde house, Marcus fired four shots toward the car
containing the other youths.

During the exchange of gunfire one bullet struck plaintiff, who
lived next to the McBryde residence, causing an injury to his abdomen
that required extensive medical treatment. Although plaintiff testified
that it was Marcus who shot him, the trial court made no finding as to
whether plaintiff was struck by a bullet fired by Marcus.

[Pllaintiff contends that the trial court erred in entering judgment
for Marcus on the claim of battery. We agree.

An actor is subject to liability to another for battery if he or she
acts intending to cause a harmful or offensive contact with the
person of the other or a third person, or an imminent apprehension of
such a contact, and a harmful or offensive contact with the person of
the other directly or indirectly results. Restatement (Second) of Torts
8§13, 18 (1965); W. Keeton, D. Dobbs, R. Keeton, D. Owen, Prosser &



Keeton on the Law of Torts §9 (6th ed. 1985); See Whitley v.
Andersen, 551 P2d 1083 (Colo. App. 1976), aff'd, 570 P2d 525 (Colo.
1977).
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that there was no evidence

Principles indicating that Marcus
Battery = harmful touching of intended to shoot at plaintiff.
the body Furthermore, based  upon

statements by Marcus that he
was not purposely trying to hit
the other youths but, instead,
was shooting at their car, the
trial court also determined that plaintiff had failed to prove Marcus
intended to make contact with any person other than plaintiff. Based
upon this second finding . . . the trial court concluded that the
doctrine of transferred intent could not apply to create liability for
battery upon plaintiff. We conclude that, in reaching its determination
that no battery occurred, the trial court did not properly analyze the
intent required for battery or the transferability of such intent.

As set forth above, the intent element for battery is satisfied if the
actor either intends to cause a harmful or offensive contact or if the
actor intends to cause an imminent apprehension of such contact.
Moreover, with respect to the level of intent necessary for a battery
and the transferability of such intent, Restatement (Second) of Torts
816 (1965) provides as follows:

Assault = harmful touching of
the mind

(1) If an act is done with the intention of inflicting upon another an offensive but
not a harmful bodily contact, or of putting another in apprehension of either a
harmful or offensive bodily contact, and such act causes a bodily contact to the
other, the actor is liable to the other for a battery although the act was not done
with the intention of bringing about the resulting bodily harm.

(2) If an act is done with the intention of affecting a third person in the
manner stated in Subsection (1), but causes a harmful bodily contact to
another, the actor is liable to such other as fully as though he intended so to



affect him. See also Restatement (Second) of Torts §20 (1965); Alteiri v.
Colasso, 362 A.2d 798 (Conn. 1975) (when one intends an assault, then, if
bodily injury results to someone other than the person whom the actor intended
to put in apprehension of harm, it is a battery actionable by the injured person).

Here, the trial court considered only whether Marcus intended to
inflict a contact upon the other youths. It did not consider whether
Marcus intended to put the other youths in apprehension of a harmful
or offensive bodily contact.

However, we conclude, as a matter of law, that by aiming and
firing a loaded weapon at the automobile for the stated purpose of
protecting his house, Marcus did intend to put the youths who
occupied the vehicle in apprehension of a harmful or offensive bodily
contact. Hence, pursuant to the rule set forth in Restatement
(Second) of Torts §16(2) (1965), Marcus' intent to place other
persons in apprehension of a harmful or offensive contact was
sufficient to satisfy the intent requirement for battery against plaintiff.

Accordingly, we conclude that the cause must be remanded for
additional findings as to whether the bullet that struck plaintiff was
fired by Marcus. If the trial court finds that the bullet was fired by
Marcus, it shall find in favor of plaintiff on the battery claim and enter
judgment for damages as proven by plaintiff on that claim.

NOTES AND PROBLEMS

1. Transfer Between Torts and Persons. The transfer of intent
doctrine helps to solve two different potential problems a victim
might have, both illustrated by the Hall case. One problem was that
the defendant did not intend to shoot anyone, yet was being sued for
battery. The other problem was that the defendant's conduct (i.e,
trying to frighten those in the car) was directed toward someone
other than the plaintiff.



2. Transfer of Intent Between Victims. Courts generally will apply
the transfer of intent doctrine to permit the unintended victim to
recover, so long as the defendant has the intent to commit the tort
against another. You have seen several cases already where the court
mentioned the policy of permitting the innocent victim to recover
against someone who had the requisite bad intent. This policy is
embodied in the transfer of intent doctrine as well.

3. Transfer of Intent Between Torts. Certainly courts will permit the
intent to commit an assault to transfer to a battery cause of action,
and vice versa. This makes sense because assault and battery are
such related causes of action. Although there is some historic
precedent for permitting this doctrine to apply among other
intentional torts, modern application of this doctrine between torts
other than assault and battery is very rare.

4. Self-defense. |f the original intent was not wrongful there is no
wrongful bad intent to transfer to another tort cause of action. The
facts in Hall indicate a possible argument by the defendant of self-
defense or defense of property. If such a defense were found valid on
these facts, the plaintiff would be unable to recover against the
defendant because the original action would have been justified. The
defendant in Hall did not apparently raise any such defense. These
defenses, among others, are covered in the next chapter.

-
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The tort of assault protects one'’s particular state of mind — the
right to be free from the imminent apprehension of being
battered. This claim is often coupled with a battery cause of
action when the apprehension is followed by the harmful or
offensive contact. Because victims are often aware of the
iImpending battery, assault claims are frequently coupled with
battery claims; this coupling occurs so frequently that courts
and lawyers commonly use the phrase “assault and battery." But
remember that one claim might exist without the other. If you are
on the receiving end of a harmful contact but did not know it was
about to happen, you have a battery without an assault. And any
time there is an attempted, but unsuccessful battery, there still
might be an assault if the intended victim was aware of the near
miss. The close relationship between these two particular torts
Is at the heart of the doctrine of transfer of intent.



FALSE IMPRISONMENT

A. Introduction

The tort of false imprisonment is designed to protect and address
intrusions on the victim's autonomy — specifically, threats to the
victim's freedom to physically move from place to place. This tort
claim has been recognized for a long time. We all face certain
limitations on our movement. Twelve-year-olds cannot drive the
family car, and must be physically present at school in their seat at
8:00 a.m. on Monday mornings. A mid-level manager has to arrive for
work in a timely manner and stay at his desk except for lunch and
bathroom breaks. You must generally stop at a red light and cannot
proceed through the intersection, until granted permission by the
green light. These intrusions are not the subject of this tort cause of
action. As you read the following cases, try to distill the key elements
of a false imprisonment claim that help to differentiate between
inconveniences that our society tolerates, and misconduct that so
threatens one’s liberty interest as to give rise to a common law cause
of action for false imprisonment.

B. The Elements

As you read the Kern case below, ask yourself what are the key
ingredients in a claim for false imprisonment. Much of the dispute on
appeal in Kern relates to a dispute as to what the tort involves.
Specifically, the defendant sheriff asserts that his good faith
precludes a finding of a false imprisonment. Plaintiff argues that the
sheriff's good or bad faith is not material to the claim. Defendant
contends that because he did not intend to commit any wrongful



conduct, he cannot be liable for an intentional tort. Pay close
attention to what must be intended for the tort of false imprisonment.

1. Intent to Detain

WILLIAM WHIRL v. C.V. (BUSTER) KERN
407 F.2d 781 (5th Cir. 1968)

GOLDBERG, J.

We review here, in an action for false imprisonment under Texas
law the custodial derelictions of a Texas sheriff. The sheriff is
accused of wrongfully overextending to an inmate of his jail the
hospitality of his hostelry and the pleasure of his cuisine. The jury in
the court below found for the sheriff. We reverse.

The evidence in this case is largely undisputed. On September 9,
1962, the appellant, William Whirl, was arrested on suspicion of felony
theft by the City of Houston police and placed in the Houston city jail.
Two days later Whirl was transferred to the Harris County jail where
he was booked, identified, and deprived, of the use of his artificial leg.
On September 20, 1962, an examining trial was held and Whirl was
bound over to the Harris County Grand Jury. Some weeks later the
Grand Jury returned two indictments against him, one for burglary
and one for theft.

I | O Coember o 196% on
the motion of the Harris

Harris County Sheriff C.V. County District Attorney, the
"Buster” Kern, who served in indictments pending against
office from 1949-1972, oversaw Whirl - were dismissed by a
several large county jails. [criminal  court] judge. The

District Attorney had sought
and obtained dismissal of the



ndictments on the grounds
~ that the evidence against Whirl
' - was ‘insufficient to obtain and
sustain a conviction." The
minutes of the court for
November 5, 1962, recited the
dismissal of the indictments,
—and a list of dismissals was
“then sent to the Sheriff's office,
but the Sheriff who keeps the
county jall testified that he was
not apprised of these
proceedings. As a result, Whirl languished in jail for almost nine
months after all charges against him were dismissed, and was not
restored to his freedom until July 25, 1963.

The breakdown in communication which led to Whirl's prolonged
detention is not easy to trace. Documents are constantly transmitted
among the courts, the District Clerk's office, the District Attorney's
office, and the Sheriff's office, and recollection as to what happened
iIn any particular instance is necessarily vague. Nevertheless, it is
clear that the communication failure in Whirl's case occurred
primarily between the District Clerk’s office and the Sheriff's office.

Ordinarily, when charges are dismissed by a nolle prosequi, a
member of the District Clerk's staff prepares a dismissal slip and
forwards it to the Warrant Division of the Sheriff's office. Since the
two offices are in the same building along with the jail, such
communications are routinely made several times a day.

I | coc e comesa

Is also recorded in a journal or

“Nolle prosequi’ is a Latin ledger kept in the District
phrase used to describe a Clerk's office. This journal is
formal entry upon the record by sent to the Sheriffs office

regularly, either separately or in



the prosecutor declaring that conjunction with the dismissal

she "will not further prosecute” slips, and receipt of the journal
the matter — a voluntary is acknowledged in writing by a
dismissal of charges. sheriffs deputy. It Is also

customary for deputies in the

Sheriff's office to make trips to
the District Clerk's office in order to check the dismissal book
themselves.

On the occasion following termination of charges against Whirl,
dismissals had been rather numerous. As a result the Clerk's office
prepared a list of cases which had been dismissed instead of the
usual individual dismissal slip for each prisoner. This procedure,
though rare, had been used before on similar occasions. Whirl's name
was unquestionably included on that list, and the list was duly
received by the Sheriff's office. Whirl's name was also entered in the
dismissal book.

For some reason never adequately explained, the list of dismissals
was not processed, and Whirl's freedom was lost in a shuffle of
papers. Being too poor to raise bail, he was forced to remain in the
courthouse lockup. Months later when attempts to set his case for
trial prompted the District Attorney to check his file, it was discovered
that all charges against him had been dismissed. Following his
release, Whirl filed this suit.

Whirl brought his action against C.V. (Buster) Kern, the Sheriff of
Harris County, Texas. Trial was to a jury. At the close of all the
evidence, plaintiff moved for a directed verdict, and when his motion
was denied, the case was submitted to the jury on special
interrogatories as to negligence, contributory negligence, proximate
cause, and damages. The jury found that Kern was not negligent in
detaining Whirl in custody. It also found that Whirl was not
contributorily negligent in failing to seek his own release, and that he
had suffered no damages as a result of his imprisonment. On this
appeal, Whirl contends that the district court erred in not granting his



motion for a directed verdict and in denying his motion for a new trial
as to damages. Appellant argues that all the elements of his cause of
action under the Texas law of false imprisonment were established
as a matter of law by the undisputed evidence, and that no fact issue
apart from damages remained for the jury. He further argues that the
jury's finding of no damages was contrary to the weight of the
evidence and that the district court erred in instructing the jury to
disregard the removal of appellant’s artificial leg in assessing the
extent of his injury.

Appellee, Kern, responds to these allegations of error by defending
each act of the district court [by contending] that his incarceration of
Whirl was entirely free of improper motive or unlawful intent.

We turn to appellant’'s contention that he was entitled as a matter
of law to a directed verdict on the question of liability. Appellant's
argument in brief is that the common law of false imprisonment
[does not] require that a jailer have actual knowledge that his
prisoner's incarceration is contrary to law. Whirl contends that
negligence Is not an element of false imprisonment and that the
‘good faith” of a jailer is neither a defense to nor a justification for an
unlawful restraint.

While the issue of Sheriff Kern's “good faith” in confining Whirl in
prison was never in so many words presented to the jury, we do not
involve ourselves in the semantics of whether or not a finding of non-
negligence is tantamount to a finding of good faith. As we read [prior
case law] neither good faith nor non-negligence can exculpate Kern
from liability.

[Cases relied upon by Sheriff Kern] were on their facts, false arrest
cases and not false imprisonment cases. While it is certainly true that
false arrest cases are often denominated actions for false
imprisonment, false imprisonment deriving from an arrest and false
imprisonment where no arrest has occurred are in substance quite
different. Admittedly, a person who is falsely arrested is at the same



time falsely imprisoned, yet “it is not necessary, to commit false
imprisonment, either to intend to make an arrest or actually to make
an arrest” 32 Am. Jur. 2d, False Imprisonment, §2 (1968). “False
arrest is merely one means of committing a false imprisonment”
Harrer v. Montgomery Ward & Co., 1950, 221 P.2d 428, 433.

In ascertaining whether the Supreme Court intended the defense
of “good faith” to apply to false imprisonment as well as to false
arrest, we must not allow a superficial similarity between essentially
different causes of action to dictate the purpose which the good faith
defense is meant to serve. There can be no quarrel with the fact that
‘good faith” in the circumstances of an arrest is a necessary and
historically validated defense. As said by the Supreme Court, ‘A
policeman’s lot is not so unhappy that he must choose between
being charged with dereliction of duty if he does not arrest when he
has probable cause, and being mulcted in damages if he does.” 386
U.S. at 555.

The reasons for this broad protection are clear. An arrest is often a
stressful and unstable situation calling for discretion, speed, and on-
the-spot evaluation. As a result, constabulary latitudinarianism is
important, and peace officers are and must be endowed with
privileges not accorded to ordinary citizens. In the words of the
editors of the Restatement of Torts, Second:

The additional privilege is given because the peace officer has a duty to the
public to prevent crime and arrest criminals; the performance of these duties
would be seriously impaired unless peace officers were given considerable
discretion in their performance and protected from liability for the
consequences of honest and reasonable mistakes.

§121, Comment (b) and (c) at 206.

Appellees urge that the above rule is their shield and protection.
However, the breadth of a peace officer's privilege in an arrest
situation is not necessarily the test of the breadth of a jailer's privilege
in the context of a false imprisonment. There is no privilege in a jailer



to keep a prisoner in jail beyond the period of his lawful sentence.
While a jailer cannot be held liable for errors in a warrant of
commitment fair and valid on its face, it is also the law that where a
prisoner is held in jail without a court order or written mittimus, the
jailer is liable for false imprisonment. The fact that the jailer is without
personal knowledge that the prisoner is held unlawfully does not
constitute a defense to an action for false imprisonment. In fact, “An
illegal imprisonment must be treated as a wrong from its very
inception, and it matters not on what date knowledge of such
illegality is acquired." Emanuele v. State, 1964, 250 N.Y.S.2d 361, 366.

The case at bar is not, as appellees would have us view it, a case
of justifiable reliance upon a warrant of commitment valid on its face.
The sheriff relied on nothing and his actions were not informed
actions. Nor Is this a situation where the dismissal of an indictment
by a grand jury still leaves questions for judicial determination.
Proceedings against Whirl were terminated by the actions of a court
of competent jurisdiction. While not easily characterized, the case at
bar seems to us closest to the situation where the jailer keeps a
prisoner beyond the lawful term of his sentence. In such
circumstance, as in the one before us, ignorance of the law is no
excuse.

We do not find any cases nor are we referred to any by counsel
which provide that “good faith” is a defense to an imprisonment that
Is not only without valid process, but contrary to it. Nor do we believe
as a matter of federal policy that such a defense should be available
to a jailer in circumstances like those before us. The responsibility for
a failure of communication between the courts and the jailhouse
cannot justifiably be placed on the head of a man immured in a
lockup when the action of the court has become a matter of public
record. Ignorance and alibis by a jailer should not vitiate the rights of
a man entitled to his freedom. A jailer, unlike a policeman, acts at his
leisure. He is not subject to the stresses and split-second decisions of
an arresting officer, and his acts in discharging a prisoner are purely



ministerial. Moreover, unlike his prisoner, the jailer has the means, the
freedom, and the duty to make necessary inquiries. While not a surety
for the legal correctness of a prisoner's commitment, he is most
certainly under an obligation, often statutory, to carry out the
functions of his office. Those functions include not only the duty to
protect a prisoner, but also the duty to effect his timely release.

The central issue in this case is one of privilege, not of intent; one
of law, not of fact. The tort of false imprisonment is an intentional
tort. Restatement of Torts, Second, §44. It is committed when a man
intentionally deprives another of his liberty without the other's
consent and without adequate legal justification. Failure to know of a
court proceeding terminating all charges against one held in custody
IS not, as a matter of law, adequate legal justification for an
unauthorized restraint. Were the law otherwise, Whirl's nine months
could easily be nine years, and those nine years, ninety-nine years,
and still as a matter of law no redress would follow. The law does not
hold the value of a man'’s freedom in such low regard.

The sheriff, of course, must have some protection too. His duty to
his prisoner is not breached until the expiration of a reasonable time
for the proper ascertainment of the authority upon which his prisoner
is detained. We are not to be interpreted as holding that a sheriff
commits an instant tort at the moment when his prisoner should
have been released. However, in the present case what is or is not a
reasonable time is not at issue. It may safely be said that Kern's
ignorance for nine long months after the termination of all
proceedings against Whirl was, as a matter of law, ignorance for an
unreasonable time.

The Texas law of false imprisonment zealously safeguards the
rights of citizens to be free of unlawful arrest and unlawful prison
detention. Persons found guilty of false imprisonment are subject to
both criminal and civil penalties.



Good faith may clear the conscience, but it does not redeem or
purge the act. [T]he duty to release is absolute if no such authority
exists, and such duty cannot be conditioned on notice, solicitation,
ignorance or blindness. Ignorance of the law is traditionally no
excuse, even when a man's own liberty is at stake. Should it be a
defense for officers of the law whose sworn duty it is to protect the
liberty of others? Are a sheriff's statutory obligations to be effective
only when he acts in willful disobedience of his official
responsibilities?

The evidence is undisputed that Kern could have known of the
dismissal of charges against Whirl had he only made inquiry. But
inquiry he did not make, and as a consequence Whirl, quasi-literate
and one-legged, languished in jail for nine months after he was
entitled to be free of his fetters. Unfortunately, non-malicious restraint
IS no sweeter than restraint evilly motivated, and we cannot sanction
chains without legal justification even if they be forged by the hand of
an angel. Neither the sheriff's tears of regret nor explanations keyed
the lock to unmanacle Whirl. Though we apply all the benign
adjectives in our lexicon to Kern's watchmanship —these do not
make Whirl a November to July free man.

As we understand the Texas law of false imprisonment, read in
conjunction with the statutory duties of the sheriff as keeper of the
county jail, non-negligence is no modifier of liability. Sheriff Kern had
an unyielding duty to know his prisoner’'s sentence time, and this duty
was not discharged.

Viewed on one level, the facts of this case involve nothing more
grandiloquent than paper pushing between officers in the Harris
County Courthouse. Yet we must never forget that we are dealing
with a man's liberty, and a game of who has the paper and who saw
the paper is not constitutionally playable. This must be borne in mind
in the assessment of damages. Traditionally the fact of an illegal
restraint creates the right to recover at least nominal damages.
Perhaps in some circumstances that is all a man’s freedom is worth,



but though the price tag be a bargain, freedom is never valueless. A
jury finding that a man’s freedom is worthless is clearly erroneous. It
Is an impossible judgment to render against a sentient person, be he
one legged, unschooled, friendless or without earning capacity.

There is the promise outstanding that the courts will redress the
false imprisonment of any man, “no matter how poor or obscure, and
no matter what may be his station in life" McBeath v. Campbell, 12
S.W.2d at 122. Let that promise be fulfilled.

Reversed and remanded.

“LADIES AND GENTLEMEN OF THE JURY ..

Texas Pattern Jury Charge 6.1: False Imprisonment

Did Don David falsely imprison Paul Payne?

“Falsely imprison” means to willfully detain another
person without legal justification, against his consent,
whether such detention be effected by violence, by threat,
or by any other means that restrains a person from moving
from one place to another.

Texas Pattern Jury Charge 6.2: Unlawful Detention by Threat

‘Detention by threat, violence, or other means” requires
proof that the threat was such as would inspire in an
ordinary person just fear of injury to his person, reputation
or property.

NOTES AND PROBLEMS

1. Roles of Judges and Juries. Most tort cases that survive the
pretrial motion process are submitted to juries for final resolution.



Juries are considered the “judges of the facts,” which means that they
are to determine the true facts that gave rise to a claim. In fact, their
job is somewhat broader than this sounds. In reality, they are charged
with applying the law to the evidence to determine if a cause of action
should prevail or not. So long as the trial judge believes that a rational
jury might find for either party, there exists what is called in Civil
Procedure a “genuine issue of material fact." This is why parties have
trials —to determine what really happened. Where the important
facts are undisputed, the judge can declare the litigation winner by
applying the law to those facts. In submitting a case to a jury, the
judge will often rely upon pattern jury instructions that attempt to
summarize the law to the jury. In the Kern case, above, the court
decided that the elements of the tort claim of false imprisonment did
not require any attention from the jury because the important facts
were not disputed. At the end of the opinion, the court reverses the
judgment that had been rendered for the defendant and remands the
case solely for a new trial on the issue of damages.

2. Criminal vs. Civil Law. One potential area of confusion from this
case is the interplay between criminal law and procedure, and our civil
tort system. How does the status of the criminal charges impact the
accrual of a civil cause of action in this case for false imprisonment?
Further, how might the same conduct give rise to both a criminal
prosecution and a civil cause of action? What would be the purpose
of permitting both criminal and civil cases to proceed against the
same person?

_ 3. Timing. The sequence of
events Is Important in this

In Practice case. At what point was the
plaintiff first detained? Did he
have a tort cause of action at
this moment? If not, at what
point in his detention does the
tort claim arise? Notice that

Lawyers and judges alike often
place great reliance upon
published “pattern” jury
instructions. Lawyers tend to



pull proposed instructions from
such published materials to
submit to the court as proposed
Instructions. They are not
authoritative statements of the
law, but a pretty reliable source
of how the law should be
explained to the jury. Judges
routinely place great value on
their accuracy in preparing the

the court characterizes the
Whirl case as being one about
‘privilege.” While it was clear
that the defendant intended to
detain the plaintiff, this was
privieged for so long as
charges were pending.

4. Good Faith. Why does
the availability of a “good faith’
defense exist in a false arrest

final instructions to give to the claim but not in a false

jury. imprisonment  claim?  The

arresting officer has a privilege

to detain in order to make the

arrest, which is something that must occur at once. As a matter of

public policy, do we want officers to be able to detain others even

where there is the possibility of innocence? Consider the different

functions of the arresting officer and the prison warden, and to what

extent each is under time pressure to make the decision of whether
to effectuate or continue detention.

5. Accidents as Intentional Torts. It may be difficult to
comprehend how someone like the plaintiff could simply fall between
the cracks for nine months. Of course, the Harris County Sheriff's
Office is a very large operation. It is the third largest sheriff's office in
the United States, behind Los Angeles and Cook County (lllinois), and
currently employs over 3,500 staff overseeing 11,000 prisoners at
any one time. This might help to explain the accidental over-detention
of the plaintiff. Since all indications are that the defendant in this case
was not trying to do any wrong, why was an intentional tort theory
applicable? For any particular intentional tort claim, you must be
precise in your understanding as to what exactly must be intended.
For the intentional tort of false imprisonment, courts agree that all
that must be intended is the detention. There is no requirement that



the detention occur maliciously or with some evil intent. The
Restatement (Second) of Torts §8(A) defines the intent, or degree of
willfulness, needed in an intentional tort claim as follows: “Intent [is
when] the actor desires to cause consequences of his act,
or . . . believes that the consequences are substantially certain to
result from it"” Why are the facts undisputed with regard to the
defendant’s intent to detain the plaintiff in Whirl?

6. Damages. The subject of awarding damages, whether
compensatory, nominal, or punitive, is covered in Chapter 8 of this
book. Many damage principles apply across the lines of various tort
causes of action. But sometimes there are particular damage rules
that uniquely apply to a particular cause of action. In another portion
of the Kern opinion, the court indicated that the different type of
damages that might be recoverable for false imprisonment could
include pain and suffering, emotional distress, and lost earnings while
incarcerated. In addition, the court mentions the availability of
nominal damages — damages in “‘name only” that are a token award
in the absence of actual harm to at least provide some philosophical
vindication of the plaintiff's rights. These damage concepts are
covered in substantial detail later in Chapter 8 of this book.

7. Problem. Before you begin thinking that the facts in Kern are so
bizarre that the case has little real-world application, consider the
facts from the more recent incident at the McLennan County jail in
Waco, Texas in 2012. At the end of the newspaper story set forth
below, the lawyer for the wrongly incarcerated gentlemen indicates he
will consider exploring a possible civil tort claim for false
imprisonment. If you were the lawyer, after reading the Kern decision,
what would your advice be?

WACO MAN WRONGLY JAILED FOR 83 DAYS MAY

SUE COUNTY



By Tommy Witherspoon

A Waco man is deciding if he will sue the county because he
was wrongfully detained for 83 days after the district attorney’s
office declined his case for prosecution but failed to notify the
McLennan County Jail.

Damion Wayne Evans, 33, stayed in the county jail with no
other charges pending against him for almost three months
after the district attorney's office declined to prosecute him on a
tampering with physical evidence charge.

District Attorney Abel Reyna said Evans' improperly extended
incarceration was the fault of his office. His staff did not fax a
case disposition report to the sheriff's office so it would know to
release Evans.

‘I will accept responsibility for the error in my office, and my
apologies go to Mr. Evans,’ Reyna said. “Though it doesn't
change what happened to him, the only thing | can do is work
hard to make sure it doesn't happen again.’

The decision to refuse the case was made Oct. 25, two
weeks after Evans' arrest. Once that decision was made, the
disposition report should have been sent to the jail and Evans
should have been released, Reyna said.

But the error was not discovered until Jan. 17, after Evans'
attorney, David Bass, filed a motion asking Judge Ralph Strother
to set a bail Evans could afford because he had been in jail more
than 90 days and had not been indicted.

“The normal thing that happens is they send over a
disposition report to the jail that the case was not accepted on
this particular date, and if there are no other holds on him, they
turn him loose," Bass said.

“That is what is supposed to happen in a perfect world, but
that is not what happened in Mr. Evans' world. He spent




Halloween, Thanksgiving, Christmas and New Year's locked up
when he shouldn't have been,’” Bass said.

He said he referred Evans to Waco attorney James Rainey
for possible civil legal action.

‘I am going to investigate the matter to determine what
happened, why it happened and figure out what recourse, if any,
Mr. Evans has for his civil rights violations and his false
imprisonment,” Rainey said Tuesday.

(February 1, 2012)

2. Detention

In Kern, the fact that the defendant had “detained” the plaintiff was
pretty obvious —if actual imprisonment will not suffice for false
imprisonment, then nothing would. In the following case, the plaintiff
argues that he was detained when defendant made it difficult for him
to be transported in the time and manner he desired. Consider the
implications if the court were to rule in favor of the plaintiff.

SMITH v. COMAIR, INC.
134 F.3d 254 (4th Cir. 1998)

WILKINSON, C.J.

James Smith sued Comair, Inc. and Delta Airlines, Inc. for false
imprisonment. The district court granted summary judgment in favor
of Comair on the grounds that Smith’'s claim must be dismissed for
failure to state a claim. Smith appeals. We agree that Smith's tort
claim should be dismissed. Accordingly, we affirm the judgment of
the district court.

Because the instant case comes to us at the summary judgment
stage, we review the evidence in the light most favorable to Smith, the



nonmoving party. On the morning of October 5, 1995, Smith boarded
a 6:40 a.m. Comair flight in Roanoke, Virginia to travel to Minneapolis,
Minnesota, with a layover in the Cincinnati airport. Comair
representatives did not ask Smith for proof of identification when he
boarded the flight in Roanoke. In Cincinnati, Smith met some
business associates and together they attempted to board the 9:00
a.m. connecting flight to Minneapolis. When Smith began to board,
however, the Comair representative asked him “to step aside. After
complying with this request and watching the rest of the flight's
passengers board, Smith asked why he was not permitted to board. A
Comair representative told Smith that a supervisor would be called.
The supervisor, Mr. Price, arrived approximately thirty minutes after
the Minneapolis flight's departure. According to Smith, Price would
not explain why Smith could not fly out of the Cincinnati airport.
Meanwhile, Smith also noticed for the first time two security guards
standing approximately fifty and seventy feet away observing him.
Smith testified that these officers watched him throughout the rest of
his stay in the Cincinnati airport.

Three hours later, Price finally told Smith he was denied
permission to board the Minneapolis flight because he did not match
the physical description contained in his Delta frequent-flyer account.
Smith, however, called his company's travel agent and learned that
Delta did not maintain a record of physical descriptions in connection
with frequent-flyer accounts. Smith, therefore, located Price and
confronted him with this information. Price continued to insist that
the dissimilar physical description was the reason Smith was not
permitted to board.

At approximately 1:00 or 2:00 p.m., Price returned to Smith and
told him the real reason he was refused permission to board was that
the Roanoke Comair representatives had failed to ask for photo
identification, as shown by the absence of pink highlighting on his
boarding pass. At some point, Price explained that the Federal
Aviation Administration (“FAA") required photo identification pursuant



to security regulations. Smith replied that he could not produce his
driver's license because he had left it in the glove compartment of his
car, which was parked at the Roanoke airport. Price then asked Smith
instead for his birth certificate and social security card, neither of
which Smith had at the time. Smith offered to have his physical
description faxed by the Virginia Department of Motor Vehicles
(“‘DMV") or to pay Comair's expenses if they would enter his car,
retrieve his driver's license, and fly it to Cincinnati on the next
available flight. Price refused both options, as DMV could not fax a
photo and entering Smith's car might expose Comair to liability.
_ Finally, sometime after 3:00
p.m., Price gave Smith a ticket
In Practice to Roanoke and told him

You will encounter many Comair would return him there.

Instances in this book where
courts from different states will
follow different rules of law.
Lawyers are strategic about the
position they take on choice of
law issues — which state's law
should be applied to their case.
Sometimes these
considerations lead lawyers to
flle a case in one state rather
than another, in cases where
multiple venues might be
appropriate.

While waiting to board the
flight, Smith spoke to Price
again and stated that he was
so angry he “would like to
punch [Price] in the mouth.” In
response, Price motioned for
the two security guards Smith
previously had observed, one
of whom was a Cincinnati
police officer. When the two
approached and restrained
Smith, Price asked them to
remove Smith from the
terminal. After Smith explained
his situation to the guard and

police officer, the officer intervened on Smith's behalf and convinced
Price to permit Smith to fly to Roanoke. Smith then returned to
Roanoke.



Smith filed [this case in Virginia state court alleging false
imprisonment]. After the case was removed to the United States
District Court for the Western District of Virginia, the district court
granted summary judgment in favor of Comair. The court found that
Smith's tort causes of action failed to state a claim. Smith now
appeals.

[W]e agree with the district court that he failed to state a claim.
Because Virginia follows a lex loci delicti standard, and the incidents
underlying Smith's claims occurred in the Cincinnati airport located in
northern Kentucky, his tort claims are governed by Kentucky law.

Smith argues he was falsely imprisoned primarily because Comair
flew him to the Cincinnati airport and stranded him there. These
allegations, however, fail to state a claim for this tort. Kentucky
defines false imprisonment as “any exercise of force, by which in fact
the other person is deprived of his liberty and compelled to remain
where he does not wish to remain or to go where he does not wish to
go.” Wal-Mart Stores, Inc. v. Mitchell, 877 SW.2d 616, 617 (Ky. App.
1994). Smith’s evidence simply does not show that he was compelled
either to remain or to go anywhere he did not wish. He conceded that
no Comair representative told him that he must remain in any specific
part of the airport or that he was not free to leave the airport. Price
told Smith only that Comair would not permit him to board the flight
out of Cincinnati. Smith was therefore free at all times to leave the
airport or leave Cincinnati altogether by any means he could arrange
other than a Comair flight. False imprisonment results only if “the
restraint be a total one, rather than a mere obstruction of the right to
go where the plaintiff pleases” W. Page Keeton et al.,, Prosser and
Keeton on the Law of Torts §11, at 47 (5th ed. 1984). Smith also
briefly asserts that restraint by the security officers constituted false
imprisonment. However, even he admits that the officers grabbed his
arms only momentarily and nonforcefully, and then immediately
interceded on his behalf by convincing Price to permit Smith to board



a flight back to Roanoke. Smith’s evidence thus fails to support a
claim for false imprisonment.

For the foregoing reasons, we affirm the judgment of the district
court.

NOTES AND PROBLEMS

1. Choice of Law. Observe that a federal court judge sitting in
Virginia wrote this opinion but applied Kentucky law to decide the
case. In Civil Procedure, you will learn that federal courts are required
to apply state law to claims that originate under state rather than
federal law. That explains the vertical dichotomy between the federal
court choosing to apply state law. There is also a horizontal
dichotomy as the Virginia court chooses to apply the law of a sister
state. States employ recognized “conflicts of law" principles to help
make a reasonable determination of which state's law ought to be
applied to a multistate dispute. The lex loci delicti standard (roughly,
the law of the place of the wrong) is commonly used in a tort suit and
explains why Kentucky law applied here (since the Cincinnati airport
is actually across the Ohio River in Kentucky).

2. Detention. |s it fair to say that the defendant in this case
inhibited the plaintiff's freedom of movement? Courts historically
demand physical confinement to a bounded area in order to find a
detention. If the principle underlying recognition of the tort of false
imprisonment is to promote individual autonomy, why restrict the
tort's application to more egregious forms of limitation? Courts
consider even highly coercive yet not immediate threats as similarly
insufficient to constitute a detention. See e.g., Snyder v. Evangelical
Orthodox Church, 216 Cal. App. 3d 297 (1989) (bishop not falsely
imprisoned when church members demanded he meditate In
isolation for seven days under threat of exposing his adulterous acts,
since he was subject to no physical restraint).



3. Consciousness of Detention. One minor issue that has received
some focus from courts is whether the victim of false imprisonment
must be aware of their confinement during the applicable time in
order to have a valid claim. For example, some claims involve young
children or others who are incompetent and are not aware they are
being wrongly held. Many courts are willing to recognize a claim
under these circumstances so long as the victim has some actual
harm arising out of their detention.

4. Problems. Consider whether the element of detention needed
for a false imprisonment claim is satisfied in each of the following
scenarios:

A. A teenager is about to leave his home, when he sees a bully
from his school standing at the end of his driveway holding a big
stick in his hand and staring at him in a menacing manner.
Frightened, the boy stays inside of his home for several hours
until the other finally leaves.

B. At a college party, to ensure that she is not left without a ride
home, Sarah takes the keys from her friend Rosita's purse and
refuses to give them back until Sarah is ready to return home.

C. Shopkeeper's Privilege

In all likelihood, there are probably more modern false imprisonment
cases that arise in the context of shoppers detained for suspected
shoplifting than any other scenario. While the common law places
great value on individual liberty, it also recognizes the importance of
property rights and the need to permit people to engage in certain
reasonable behavior to protect their property interests. Balancing
these sometimes-competing concerns, tort law has created a
shopkeeper's privilege, which creates a legal justification for retailers
to detain a shopper under certain circumstances and in a certain
manner. In the following case, a Wal-Mart security guard has stopped



one suspected shoplifter on her way out of the store and required her
to remain. As you read this opinion, look for the prerequisites for
application of this privilege and for the limitations on its use by the
retailer. Also, compare this privilege with that of the jailer discussed in
Whirl. Why are they so fundamentally different?

WAL-MART STORES, INC. v. RESENDEZ
962 S.W.2d 539 (Tex. 1998)

PER CURIAM.

This case involves the proper scope of authority of law in a false
imprisonment case. The court of appeals affirmed the trial court's
judgment against Wal-Mart Stores, Inc. (“Wal-Mart") on a jury finding
of false imprisonment. We hold that, on the facts in this case, Wal-
Mart established as a matter of law that it detained Lucia Resendez
for a reasonable period of time, in a reasonable manner, and upon a
reasonable belief that she had stolen store merchandise. Accordingly,
we reverse the court of appeals’ judgment and render judgment for
Wal-Mart.

On January 20, 1986, Resendez went shopping at Wal-Mart during
her lunch break. While browsing through the store, she began to eat
from a bag of peanuts marked with a Wal-Mart price sticker. Raul
Salinas, a security guard for Wal-Mart, followed Resendez and
observed her place the empty bag under a rose bush. He then
watched her purchase some items and leave the store. After
determining that Resendez had not paid for a bag of peanuts, Salinas
followed her into the parking lot. He accused her of taking the bag of
peanuts without paying and asked her to accompany him back into
the store. Resendez objected that she bought the peanuts the day
before at another Wal-Mart store and could provide the receipt to
prove it. She then accompanied Salinas to the back of the store.
Within about ten to fifteen minutes a police officer arrived and



arrested Resendez. Resendez posted bail and was released about
one hour later,

A jury convicted Resendez of misdemeanor theft. Later, the court
of appeals overturned her conviction because of a defect in the
charging instrument. She then sued Wal-Mart for malicious
prosecution, false imprisonment, [and] intentional infliction of
emotional distress. The jury awarded Resendez $100,000 for the
false imprisonment claim and $25,000 for the negligence claim. The
court of appeals modified the judgment, eliminating the $25,000
recovery because it was a double recovery, and affirmed the
judgment as modified.

_ In a false Imprisonment
case, If the alleged detention
In Practice was performed with the
authority of law, then no false
imprisonment occurred. See
Sears, Roebuck & Co. .
Castillo, 693 SW.2d 374, 375
(Tex. 1985) (listing the
elements of false
imprisonment as a  willful
detention performed without
consent and without the
authority — of  law).  The
‘shopkeeper’s privilege”
expressly grants an employee the authority of law to detain a
customer to investigate the ownership of property in a reasonable
manner and for a reasonable period of time if the employee has a
reasonable belief that the customer has stolen or is attempting to
steal store merchandise. Tex. Civ. Prac & Rem. Code Ann. §124.001.

There was no evidence to support the contention that the
detention occurred for an unreasonable period of time. Without
deciding the outer parameters of a permissible period of time under

Legal justifications or privileges
are typically considered
affirmative defenses. This
means that, rather than the
plaintiff having to negate a
privilege, as part of proving her
case, the defendant must assert
and prove the existence of the
privilege.



section 124.001, the ten- to fifteen-minute detention in this case was
not unreasonable as a matter of law. See Dominguez v. Globe
Discount City, Inc., 470 S\W.2d 919, 920 (Tex. Civ. App. — El Paso
1971, no writ) (finding a five- to six-minute detention reasonable even
where the plaintiff was ultimately released by the security guard who
detained her); Meadows v. EW. Woolworth Co., 254 F. Supp. 907, 909
(N.D. Fla. 1966) (finding a ten-minute detention reasonable under a
similar statute). Also, no evidence exists that the detention occurred
iIn an unreasonable manner. The only question is whether it was
reasonable for Salinas to believe that Resendez had stolen the
peanuts. It was.

Based upon the undisputed facts — Resendez looked for peanuts
immediately upon entering the Wal-Mart store, she was later seen
eating from a bag of peanuts marked with a Wal-Mart price sticker,
and she did not pay for the peanuts on leaving the store — probable
cause existed to believe that the peanuts were stolen property. In fact,
In response to the question on Resendez's malicious prosecution
claim, the jury found that Salinas had probable cause to commence
criminal proceedings against Resendez. If Salinas had probable
cause to initiate criminal proceedings, his belief that Resendez stole
the peanuts was necessarily reasonable. See Wal-Mart Stores, Inc. v.
Odem, 929 SW.2d 513, 520 (Tex. App. —San Antonio 996, writ
denied) (finding that reasonable belief for an investigative detention is
something less than that required to establish probable cause). As a
matter of law, the undisputed facts of this case establish that Salinas
had the authority of law to detain Resendez and therefore she was
not falsely imprisoned.

The court of appeals’ discussion of the proper scope of the
authority of law to detain fails to recognize the full extent of the
privilege granted to persons who suspect shoplifting. First, the court
of appeals reasoned that the jury implicitly found that Wal-Mart
exceeded the scope of its privilege to detain Resendez. To support
this theory, the court of appeals cited one of its own opinions for the



principle that compliance with a store’s internal policies is informative
in the jury’'s determination of whether there was a detention without
authority of law. We disagree that the internal policies of a private
business define the permissible scope of a detention authorized
under the law.

Second, the court of appeals erred in its interpretation of the
shopkeeper's privilege. The privilege does not require the detainer to
confirm or refute the detainee’'s claims, nor does it prevent the
detainer from holding the suspected shoplifter for a reasonable time
in order to deliver her to the police. See Tex. Civ. Prac. & Rem. Code
Ann. §124.001; see also Tex. Crim. Proc. Code Ann. §18.16 (granting
to any person the privilege to seize and detain a person suspected of
theft and deliver them to a peace officer).

Therefore, the court grants Wal-Mart's application for writ of error
and, without hearing oral argument, reverses the court of appeals’
judgment and renders judgment for Wal-Mart.

“LADIES AND GENTLEMEN OF THE JURY ..

Texas Pattern Jury Charge 6.3: Instruction on Defense of
Privilege to Investigate Theft

When a person reasonably believes that another has stolen
or is attempting to steal property, that person has legal
justification to detain the other in a reasonable manner and for
a reasonable time to investigate ownership of the property.

NOTES AND PROBLEMS

1. Privileges. In most cases involving the detention of a customer
by a security guard, the basic elements of a willful detention without



consent are undisputed. In such instances, whether the plaintiff or
defendant will prevail will turn on the primary issue of whether there
was legal justification for the detention. Such affirmative defenses
typically switch the burden of proof from the plaintiff to the
defendant. How does the privilege asserted in this case compare with
the privilege in Whirl (at the time of the initial incarceration)?

2. Good Faith. What does the phrase “reasonable belief” mean as
a basis for the shopkeeper's privilege? Did the Sheriff's good faith act
as a shield or defense in the prior case? What's the difference
between these two cases?

3. Reasonableness. The shopkeeper’s privilege is dependent upon
three different things being found reasonable by the trier of fact.
Reasonableness is the essential test for a negligence cause of action.
In the prior case involving the prisoner, was negligence of the
defendant considered relevant to the claim? Why is negligence, or
reasonableness, relevant when a false imprisonment claim is being
defended with the shopkeeper’s privilege?

4. Evidence. \What facts supported the court's conclusion that the
defendant in Wal-Mart had a reasonable belief that the plaintiff was
stealing peanuts?

5. Problems.

A. Ordinary Citizens. Despite the phrase “shopkeeper's privilege,
does either the Pattern Jury Charge set forth above or the Texas
statute referred to at the end of the opinion limit the privilege to
shopkeepers? What if you were shopping at a Wal-Mart and
witnessed another customer attempting to steal some
merchandise and walk out the door? What rights, if any, would
you have to detain that other customer? How should the
privilege apply here, if at all?

B. Reasonable Manner. The shopkeeper's privilege is limited to
instances where the method of detention used is considered
reasonable. What would you say about a security guard who



broke a suspect's leg while tackling the suspect as the suspect
tried to run out of the store with a stereo? See Watkins v. Sears
Roebuck & Co., 735 N.Y.S.2d 75 (App. Div. 2001).
6. Citizen’s Arrest. Many states, either as a matter of common law
or by statutory modification to the common law, recognize a
justification or privilege for ordinary citizens to detain those who have,
in the presence of the citizen, committed either a felony criminal
offense or a misdemeanor involving a “breach of the peace” (e.q,,
fighting or even driving while intoxicated).

e

Watch
“Shopkeeper’s
Privilege” video
on Casebook
Connect.

Upon Further Review

Though classified as an intentional tort, the only thing that must
be intended by the defendant in a false imprisonment case is the
detention of the plaintiff. And detention does not require prison
bars —simply using force or threats to keep someone from
being able to move from place to place as they wish suffices. On
the other hand, merely inconveniencing someone's movement is
not sufficient to count as detention. Beyond these two issues of
Intent and actual detention, many false imprisonment cases turn
on whether or not the defendant has pled and proven either
consent or a legal justification. Be aware that justifications are
not all the same. Note that the officer's good faith was
insufficient to create a privilege in Whirl, whereas with respect to
the shopkeeper's privilege, a good faith belief by the defendant



that the plaintiff has attempted to steal property is imperative for
the application of the justification defense.



TRESPASS

A. Introduction

The tort of trespass is ancient and historically has been highly
revered due to the law's concern for protecting property rights. While
it Iis properly classifled as an intentional tort, pay close attention to
what specifically must be intended, and what need not be, by the
defendant in order to be a ftrespasser. The Thomas case
demonstrates confusion by the litigants as to the appropriate
standard. The scope of liability of a trespasser for even unforeseen
harm caused during a trespass by her actions is considered in the
Baker case. The law of trespass encompasses not only
encroachments onto another's land, but also coming into
unpermitted contact with another's personal property. The Sears and
Arora cases set forth the various distinctions the law makes in such
instances between intermeddling, dispossession, and conversion of
another’s personal property.

B. Land
1. Intent

THOMAS v. HARRAH'S VICKSBURG CORP.
734 So. 2d 312 (Miss. Ct. App. 1999)

PAYNE, J.



Appellants, C.N. Thomas and Surplus City, U.S.A. sought damages
for common law trespass against appellees, Harrah's Vicksburg
Corporation and W.G. Yates and Sons Construction Co.

This litigation stems from the development of Harrah's gambling
facility in Vicksburg, Mississippi, beginning over five years ago and
acts of trespass admittedly committed by Harrah's and Yates for an
approximate six-month period beginning in July 1993 and continuing
through December 1993. The property in question is a vacant
lot . .. wholly owned by Thomas [and leased to Surplus]. Thomas and
Surplus repeatedly asked Harrah's and Yates to refrain from
trespassing on the Thomas/Surplus property; however, these
requests were ignored by Harrah's and Yates. After realizing that his
attempts to protect his property from trespass clearly were futile,
Thomas instituted this litigation.

Thomas and Surplus contend that the intent of the common law
trespasser is irrelevant. They cite Kelley v. Sportsmen’s Speedway,
80 So. 2d 785, 791 (1955) as support for their contention. Kelley was
a premises liability case and defined “trespasser” as “a person who
enters the premises of another without license, invitation, or other
right, and intrudes for some definite purpose of his own, or at his
convenience, or merely as an idler with no apparent purpose, other
than, perhaps, to satisfy his curiosity.” Harrah's and Yates present
Berry v. Player, 542 So. 2d 895 (Miss. 1989) in support of their
position that negligence is the proper standard to apply. Berry dealt
with a jury instruction under Miss. Code Ann. §95-5-3 concerning
recoverable damages for cutting timber from private property. In that
case the Mississippi Supreme Court found a negligence instruction
proper.

We think it instructive to briefly look at the historical basis for the
trespass to land action. Professors Prosser and Keeton note that
‘historically, the requirements for trespass to land under the common
law action of trespass were an invasion (a) which interfered with the
right of exclusive possession of the land, and (b) which was the direct



result of some act committed by the defendant” W. Page Keeton et
al., Prosser and Keeton on Torts, §13 at 67 (5th ed. 1984). Further, the
tort of trespass to land can be committed by other than simply
entering on the land; trespass occurs by placing objects on the
property, by causing a third party to go onto the property, or by
remaining on property after the expiration of a right of entry. Keeton
8§13 at 72-73.

With regard to the requisite intent for trespass to land, the
Restatement (Second) of Torts §163 comment (b) addresses this
Issue:

b. Intention. If the actor intends to be upon the particular piece of land, it is not
necessary that he intend to invade the other's interest in the exclusive
possession of his land. The intention which is required to make the actor liable
under the rule stated in this Section is an intention to enter upon the particular
piece of land in question, irrespective of whether the actor knows or should
know that he is not entitled to enter. It is, therefore, immaterial whether or not
he honestly and reasonably believes that the land is his own, or that he has the
consent of the possessor or of a third person having power to give consent on
his behalf, or that he has a mistaken belief that he has some other privilege to
enter. (Emphasis added.)

Thus, as Professors Prosser
and Keeton point out, ‘“the

“The great end for which men
entered into society was to
secure their property. That right
Is preserved sacred and
Incommunicable in all instances
where it has not been taken
away or abridged by some
public law for the good of the
whole”

Lord Camden (1765)

intent required as a basis for
liability as a trespasser s
simply an intent to be at the
place on the land where the
trespass occurred.” Keeton §13
at 73.

With this historical basis,
we now turn to the merits of
the parties’ arguments. Clearly,
there is no negligence required
for liability for trespass, and we



therefore reject Harrah's and
Yates' Invitation to apply a
negligence standard to
ordinary trespass.

The Thomas and Surplus
position is correct in asserting
that  negligence is  not
necessary for common law
trespass liability. Furthermore,
while there Is an intent
requirement, it is very broad in
definition as demonstrated in
the Restatement (Second)
§163 above. Common law
trespass is an intrusion upon the land of another without a license or
other right for one's own purpose. The testimony establishes that is
exactly the case here.

Two key witnesses, Charles Wells, Harrah's construction manager
for this project, and Jim Smith, the construction superintendent for
Yates, admitted that there were trespasses that occurred on Thomas'
property. First, Wells testified that he worked on the project from July
1993 until July 1994, and that he understood that there was a
continuing dispute with Thomas over the property lines. Further,
Wells admitted that he, as well as Yates, were involved in the decision
to move the north wall because it encroached on Thomas' property.
The plans for the facility, according to Wells, called for the building to
extend "right up to the property line. . . " Questioning by appellants’
counsel also established that the trespass was inevitable:

By Mr. Lotterhos [counsel for appellants]: Now, as a practical
matter, if you were going to construct that [building] absolutely on
the property line, it would have been necessary to get on the
adjacent property to work on the exterior. Isn't that true?



By Mr. Wells: On that ten-foot face, yes, sir.
By Mr. Lotterhos: Alright and that happened, didn't it?
By Mr. Wells: Yes, sir.

Wells later testifled that Harrah's Vice-President of Design and
Construction, Pat Monson, approved of moving the encroaching wall.

Second, Jim Smith, the construction superintendent for Yates on
Harrah's Vicksburg project, testified for the appellees. On direct
examination, Smith took great pains to detail how careful Yates was
in constructing special scaffolding to avoid trespassing on the
Thomas/Surplus property and emphasized the fact that he had
personally fired three employees of Yates for trespassing.
Additionally, Smith, in a strained and futile effort, attempted to
disassociate Yates from the various subcontractors employed by
Yates, while admitting that Yates had control over the subcontractors.
Yet, on cross-examination, Smith admitted that scaffolding erected by
Yates in conjunction with the construction of the facility was indeed
on the Thomas/Surplus property and that they received permission
from Thomas to enter the property for the specific purpose of
removing the scaffolding to halt the trespass. Further, Smith admitted
to repeated airspace violations on the Thomas/Surplus property with
the boom swinging over the property. As did Wells, Smith also
admitted that the trespass on the Thomas/Surplus property was
unavoidable after the construction reached a certain point and when
the wall was ultimately moved:

By Mr. Lotterhos: And you were aware that . . . it was to be —a
portion of that north wall was to be right on the Thomas property
line, isn't that true?

By Mr. Smith: Yes, sir.

By Mr. Lotterhos: Now, you have been involved in construction a lot
of years, haven't you?

By Mr. Smith: Yes, sir.
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By Mr. Lotterhos: ... based on your experience, when you build right
upon the line or wall, it is necessary to get on the outside of the
wall to work on it, isn't that true?

By Mr. Smith: Yes, sir, itis.

By Mr. Lotterhos: In order to break out that wall, you had to get on
Mr. Thomas' property, didn't you?
By Mr. Smith: Yes, sir, we did.

This uncontroverted testimony established that there were
trespasses on the Thomas/Surplus property.

In this case, the testimony of Charles Wells and Jim Smith
established that the construction of the Harrah's facility was on a
fast-tract, and it was known that the north wall of the shoreside
facility would be very close to the Thomas/Surplus property line and
that trespass was unavoidable in the construction process. Appellees
go to great lengths to describe the precautions made by the
construction personnel to avoid the trespasses. But this is quite
simply irrelevant. A picture, or in this case, pictures, are worth
thousands of words. It was obvious that deliveries were made,
building supplies were stacked, and scaffolding was erected for
construction purposes on the Thomas/Surplus property. As indicated
by the photographs and the testimony of Wells, the trespass on the
Thomas/Surplus property was inevitable. Undoubtedly, trespass
occurred at the hands of Harrah's and Yates during the course of
completing this project. While some of the photographs were unable
to be directly tied to the appellees, a quantum more proved that the
trespasses complained of occurred on the subject property for which
Harrah's was responsible. Appellees’ arguments to the contrary are
spurious and not well taken.



NOTES AND PROBLEMS

1. Intent. The court describes the varying arguments of the
plaintiffs and defendants in Thomas, with the plaintiff essentially
arguing that no intention need be established in a trespass case and
the defendant arguing that a negligence standard must apply — that
the defendant must have failed to exercise reasonable care in coming
onto the owner's land in order to be liable. Where does the court come
down as between these two extreme arguments?

2. Good Faith Not a Defense. Courts and the Restatement have
clearly stated that so long as the minimal intent necessary for
trespass exists, the good faith motivations or beliefs of the defendant
are not a defense. The Restatement offers an extreme, though well
accepted, example:

If the actor is and intends to be upon the particular piece of land in
question, it is immaterial that he honestly and reasonably believes
that he has the consent of the lawful possessor to enter, or
indeed, that he himself is the possessor. Unless the actor's
mistake was induced by the conduct of the possessor, it is
immaterial that the mistake is one such as a reasonable
man . . . would have made. One who enters any piece of land takes
the risk. . . . So, too, the actor cannot escape liability by showing
that his mistaken belief in the validity of his title is due to the
advice of the most eminent of counsel. Indeed, even though a
statute expressly confers title upon him, he takes the risk that the
statute may thereafter be declared unconstitutional.

Restatement (Second) of Torts §163, cmt. b (1965).

3. Acts Constituting Trespass. The Thomas court alludes to
various types of contact with another's land that can constitute a
trespass, and concludes that the defendants’ actions constituted



trespass against the plaintiffs. In what specific ways did the
defendants commit a trespass?

4. Liability for Damages. One may maintain an action for nominal
damages for trespass or, where actual harm is demonstrated, for
compensatory damages. In Thomas the court rejected any award of
damages for Thomas, however, because it had leased the land in
question to Surplus and was not in possession of the land. So long as
no permanent harm had occurred to the land (beyond the terms of
the lease), Thomas as the owner/lessor could not recover. However,
its lessee, who was in possession, could maintain an action for its
actual damages.

5. Problems. Which of the following actors are trespassers”?

A. One who decides to do his neighbor (who is away on vacation) a
favor by mowing his neighbor’s yard?

B. A child who sees a basketball goal on another's driveway and
decides to enter the property to shoot hoops for a few minutes
while waiting for a school bus?

C. A drunk driver who hits a patch of ice and slides onto another's
front yard?

D. A blind man who walks across another’s property line without
realizing that he has done so?

E. One who changes the natural drainage on their property in order
to cause standing water to flow into their neighbor's yard
instead?

6. Airspace Trespass. A landowner has generally been understood
to own the airspace of her own land up to the sky (as well as below
the ground). Since the invention of modern air flight, this
understanding has been altered to permit aircraft to fly over property
without becoming liable to all whose property is below. With regard to
intangible airspace violations, such as causing smoke or pollutants to
enter over another’s property, courts have come up with varying tests
for determining liability. A common approach involves creating



trespass liability only when actual harm is caused to the landowner's
property. See, e.g., Public Service Co. of Colorado v. Van Wyk, 27 P.3d
377 (Colo. 2001) (defendant not subject to trespass liability for
causing radiation and electromagnetic fields to cross plaintiff's
property without evidence of actual harm).

“LADIES AND GENTLEMEN OF THE JURY ...

Idaho Civil Jury Instruction 3.19.1 — Trespasser, Definition

A trespasser is a person who goes or remains upon the
premises of another without permission, invitation or lawful
authority. Permission or invitation may be express or implied.

2. Scope of Liability

BAKER v. SHYMKIV
451 N.E.2d 811 (Ohio 1983)

The parties, on appeal, agreed to the following statement of facts:

1. On March 22, 1978, at 8:00 p.m. [Mr. Baker] and his wife were
returning home and turned into the driveway leading to their home,

2. They observed a car was parked in the driveway blocking their
access, and they observed Mr. and Mrs. Shymkiv throwing tools and
other equipment in the trunk of their car, close the trunk lid and jump
into their car.

3. Mr. and Mrs. Baker got out of their car and observed a trench
with dimensions of approximately 1 foot in width and 1 1/2 feet in
depth and more than 10 feet in length had been dug across their
driveway and that a drain tile had been placed in the trench so that



water from the Shymkiv property could drain through the trench and
onto the property of an adjoining landowner.

4. Mr. Baker was angry and visibly upset over the actions of the
Shymkivs and approached the Shymkiv automobile.

5. Mr. Shymkiv got out of the car and an argument concerning the
trench followed. Mary Baker interceded and pushed herself between
Homer Baker and John Shymkiv and told her husband to calm down.

6. Mary Baker indicated that she had never seen her husband so
upset or angry in all the years they had been married.

7. Mrs. Baker then left the scene to call the police.

8. When Mrs. Baker returned approximately 3 minutes later she
found her husband laying face-down in the mud puddle while the
Shymkivs were driving away.

9. Emergency squad arrived approximately 10-15 minutes later,
worked on Homer Baker and transported him to Grant Hospital where
he was pronounced dead at 9:20 p.m.

10. Mary Baker has described her husband as a very easygoing
person, very friendly, and not easily prone to argue or get upset.

11. Mary Baker has indicated that Homer Baker took great pride in
the maintenance and upkeep of the driveway, home and yard.

In the court of common pleas, Mrs. Baker filed several claims
against the Shymkivs: (1) as administratrix, for the wrongful death of
Mr. Baker, and for her own pecuniary loss; and (2) for trespass
seeking both compensatory and punitive damages. At trial, two
medical experts testified. One concluded that the events of March 22,
1978, could have caused Mr. Baker's death. The other determined that
there was no evidence upon which one could reach that conclusion.

The trial court instructed the jury, in part:

Now, the test then [of proximate cause] is whether in the light of all the
circumstances a reasonably prudent person would have anticipated that injury
was likely to result to someone from the preponderance of the evidence or
performance of the evidence or act. In other words, before liability attaches to



the defendants in this case, the damages claimed by Mrs. Baker must have
been foreseen or reasonably anticipated by the wrongdoer as likely to follow
the trespass and the digging of the trench or the digging of the hole or
whatever. (Emphasis added.)

The jury found against the Shymkivs on the trespass claim, but
assessed [only] $300 in compensatory damages and $1,100 in
punitive damages against Mr. Shymkiv only. [The court of appeals
reversed the jury’'s award, ruling that the trial court's instruction that
only foreseeable damages could be awarded was erroneous and may
have resulted in the jury's award being too low.]

LOCHER, J.

This case presents one issue: whether the trial court erred by
instructing the jury that only foreseeable damages could result in
liability. Appellants, the Shymkivs, contend that the trial court properly
charged the jury on foreseeability. We disagree.

Intentional trespassers are within that class of less-favored
wrongdoers. For example, under the Restatement of Torts 2d,
intentional conduct is an element of trespass: “One Is subject to
liability to another for trespass, irrespective of whether he thereby
causes harm to any legally protected interest of the other, if he
intentionally enters land in the possession of the other or causes a
thing or a third person to do so." (Emphasis added.) Restatement of
Torts 2d §158. The Restatement also articulates the scope of liability
for a trespass in Section 162, which states: “A trespass on land
subjects the trespasser to liability for physical harm to the possessor
of the land at the time of the trespass, or to the land or to his things,
or to members of his household or to their things, caused by any act
done, activity carried on, or condition created by the trespasser,
irrespective of whether his conduct is such as would subject him to
liability were he not a trespasser.” Id., at pages 291-292. Comment f to
Section 162 of the Restatement explains the intended effect of that
provision:



f. Peculiar position of trespasser. This Section states the peculiar liability to
which a trespasser is subject for bodily harm caused to the possessor of land
or the members of his family by the conduct of a trespasser while upon the
land, irrespective of whether his conduct if it occurred elsewhere would subject
him to liability to them. Thus, one who trespasses upon the land of another
incurs the risk of becoming liable for any bodily harm which is cause [sic] to the
possessor of the land or to members of his household by any conduct of the
trespasser during the continuance of his trespass, no matter how otherwise
innocent such conduct may be.

Id., at page 293.

Accordingly, we hold that damages caused by an intentional
trespasser need not be foreseeable to be compensable.

We affirm the judgment of the court of appeals.

NOTES AND PROBLEMS

1. Foreseeability as Damage Limitation. As mentioned previously,
foreseeability is a traditional limitation on recovery in a claim for
negligence. We will discuss this test for proximate cause in Chapter 5.
Courts historically reject any such requirement for proximate cause in
an intentional tort cause of action, such as in the Baker case. As
Justice Marshall once opined:

Although many legal battles have been fought over the extent of
tort liability for remote consequences of negligent conduct, it has
always been assumed that the victim of an intentional tort can
recover from the tortfeasor if he proves that the tortious conduct
was a cause-in-fact of his injuries. An inquiry into proximate cause
has traditionally been deemed unnecessary in suits against
intentional tortfeasors.

Associated Gen. Contractors v. California State Council of Carpenters,
459 U.S. 519, 547-548 (1983)(dissenting). So long as the harm



caused is considered compensable for the particular intentional tort
and actual causation is established, the scope of liability typically is
not limited by notions of foreseeability. We saw this same principle
applied in the Nelson v. Carroll case involving the battery by the debt
collector. However, as the Restatement provision quoted by the court
indicates, traditionally the law of trespass has limited liability to those
damages caused “during the continuance” of the trespass.
2. Problems.

A. Would it make a difference if Mr. Baker had died of a heart attack
the next morning upon discovering that his neighbors had
trespassed upon his land the night before? Think about what
constitutes a trespass and the Restatement's reference to being
liable for all damages caused “during the continuance” of a
trespass.

B. If a neighbor trespasses on another's property, causing no
actual harm at the time, but the owner sees the trespass occur
while watching surveillance videotape later and suffers a heart
attack, will trespass support recovery for the owner's death?

C. While a landowner is in the hospital having his hernia repaired, a
kindly next-door neighbor comes upon his property to surprise
him by mowing the lawn. The next morning when the landowner
returns home he is incensed to discover what his neighbor has
done. That afternoon the two have a confrontation —each
standing upon their own property — which involves much yelling
and waving of arms. The landowner falls dead from a heart
attack in the heat of the debate.

C. Personal Property

In addition to recognizing trespass for encroaching upon another's
land, the common law has long recognized the related cause of
action for intentional touching of another’s personal property without



permission — trespass to chattels. As the Koepnick case discusses
below, a trespass to chattels can take the form of either a
dispossession or an intermeddling. Either variety can permit the
recovery of compensatory damages when the trespass causes actual
demonstrable harm to either the personal property or to the owner.
As you read the following opinion, therefore, try to discern when the
distinction between the two varieties of trespass to chattel claims
makes a difference. Following that, we will next encounter a related
cause of action to trespass to chattels —a claim for conversion. In
the Pearson v. Dodd case we will see the court outline the parameters
of this related cause of action involving a greater imposition on one's
property interests.

1. Trespass to Chattels

KOEPNICK v. SEARS ROEBUCK & CO.
762 P2d 609 (Ct. App. Az. 1988)

Koepnick was stopped in the Fiesta Mall parking lot by Sears
security guards Lessard and Pollack on December 6, 1982, at
approximately 6:15 p.m. Lessard and Pollack suspected Koepnick of
shoplifting a wrench and therefore detained him for approximately 15
minutes until the Mesa police arrived. Upon arrival of the police,
Koepnick and a police officer became involved in an altercation in
which Koepnick was injured. The police officer handcuffed Koepnick,
placed a call for a backup, and began investigating the shoplifting
allegations. Upon investigation it was discovered that Koepnick had
receipts for the wrench and for all the Sears merchandise he had
been carrying. Additionally, the store clerk who sold the wrench to
Koepnick was located. He verified the sale and informed Lessard that
he had put the wrench in a small bag, stapled it shut, and then placed



that bag into a large bag containing Koepnick's other purchases. The
small bag was not among the items in Koepnick's possession in the
security room. To determine whether a second wrench was involved,
the police and Lessard searched Koepnick's truck which was in the
mall parking lot. No stolen items were found. Having completed their
investigation, the police cited Koepnick for disorderly conduct and
released him. The entire detention lasted approximately 45 minutes.

Koepnick sued Sears for false [imprisonment], assault, trespass to
chattel, invasion of privacy and malicious prosecution. The trial court
directed a verdict in favor of Sears on all charges except false
[imprisonment] and trespass to chattel. After a trial on these claims, a
jury awarded Koepnick $25,000 compensatory damages and
$500,000 punitive damages for false [imprisonment], and S100
compensatory damages and $25,000 punitive damages for trespass
to chattel.

[The trial court granted a new trial on the false imprisonment
claim because of the facts indicating Sears' privilege to detain the
plaintiff under the shopkeeper's privilege. The court of appeals
affrmed the grant of a new trial on that claim. The trial court also
granted a judgment notwithstanding the verdict to Sears on the
trespass to chattels claim ]

Arizona courts follow the Restatement (Second) of Torts absent
authority to the contrary. The Restatement provides that the tort of
trespass to a chattel may be committed by intentionally
dispossessing another of the chattel or using or intermeddling with a
chattel in the possession of another. Restatement (Second) of Torts
§217 (1965).

The Restatement (Second) of Torts §221 (1965) defines
dispossession as follows:

A dispossession may be committed by intentionally taking a chattel from the
possession of another without the other's consent or . . . barring the
possessor's access to a chattel . . ..



Comment b to §221 provides that dispossession may occur when
someone intentionally assumes physical control over the chattel and
deals with the chattel in a way which will be destructive of the
possessory interest of the other person. Comment b further provides
that “on the other hand, an intermeddling with the chattel is not a
dispossession unless the actor intends to exercise a dominion and
control over it inconsistent with a possession in any other person
other than himself’

The Restatement (Second) of Torts §218 (1965) provides:

One who commits a trespass to a chattel is subject to liability
to the possessor of the chattel if, but only if,

(a) he dispossesses the other of the chattel, or

(b) the chattel is impaired as to its condition, quality, or
value, or

(c) the possessor is deprived of the use of the chattel for a
substantial time, or

(d) bodily harm is caused to the possessor, or harm is
caused to some person or thing in which the possessor has a
legally protected interest.

Koepnick argued at trial that Lessard's participation in searching
his truck constituted an actionable trespass to the truck. He was
awarded $S100 damages by the jury which he characterizes as
damages for a dispossession pursuant to subsection (a) or
deprivation of use pursuant to subsection (c) of §218.

The Restatement recognizes that an award of nominal damages
may be made, even in the absence of proof of actual damages, if a
trespass to chattel involves a dispossession. See §218, comment d.
However, both parties have agreed that the $100 compensatory
award is not nominal.

Sears' actions with respect to the trespass consisted of Steve
Lessard accompanying a Mesa police officer out to the parking lot
and looking in the truck. There is no evidence in the record of an



intent on the part of Sears’ employee to claim a possessory interest in
the truck contrary to Koepnick's interest. No lien or ownership interest
claim of any kind was made. Further, there is no evidence that Sears
intentionally denied Koepnick access to his truck.

Koepnick was in the City of Mesa's custody at the time of the
search and Sears had no control over how the police department
conducted its investigation or the disposition of Koepnick during that
investigation. There is no evidence that Sears’ employees objected to
any request by Koepnick to accompany them down to the vehicle.

Comment e to the Restatement §218 discusses the requirement
of proof of actual damage for an actionable trespass to chattel claim.

The interest of a possessor of chattel in its inviolability, unlike the similar
interest of a possessor of land, is not given legal protection by an action for
nominal damages for harmless intermeddlings with the chattel. In order that an
actor who interferes with another's chattel may be liable, his conduct must
affect some other and more important interest of the possessor. Therefore, one
who intentionally intermeddles with another’s chattel is subject to liability only if
his intermeddling is harmful to the possessor's materially valuable interest in
the physical condition, quality, or value of the chattel, or if the possessor is
deprived of the use of the chattel for a substantial time, or some other legally
protected interest of the possessor is affected as stated in Clause (c). Sufficient
legal protection of the possessor's interest in the mere inviolability of his chattel
is afforded by his privilege to use reasonable force to protect his possession
against even harmless interference.

The search in question took approximately two minutes. Neither
the truck nor its contents were damaged in any manner by the police
or Sears’ employee. As a matter of law, Sears' action did not
constitute an actionable trespass under §218(c).

In arguing that Sears should not have been given a [judgment] in
its favor on the trespass to chattel claim, Koepnick asserts that the
search of his truck caused him to remain in custody longer than he
would otherwise have been detained. While this may be true, there
was no evidence showing any connection between $100 and the few



minutes that Koepnick was detained as a result of waiting for that
search to be completed — apparently 15 minutes. For a deprivation of
use caused by a trespass to chattel to be actionable, the time must
be so substantial that it is possible to estimate the loss that is
caused. The record in the present case lacks any evidence to permit a
jury to estimate any loss caused to Koepnick. It is well settled that
conjecture and speculation cannot provide the basis for an award of
damages. The evidence must make an approximately accurate
estimate possible.

Even if a [judgment] on the claim of trespass could be affirmed on
the basis that a dispossession occurred, the award . . . would
necessarily be limited to nominal damages. As discussed above, both
parties agree that the $S100 award was not nominal. Furthermore,
punitive damages were erroneously awarded because punitive
damages cannot be awarded absent evidence of actual damages.

We conclude that there was no dispossession of the vehicle as
contemplated under §218 of the Restatement nor was Koepnick
deprived of its use for a substantial period of time. Any increase in the
length of detention caused by the search is not the kind of interest
protected by the tort of trespass to chattel. Accordingly, we affirm the
trial court’s [judgment] in favor of Sears on this issue.

NOTES AND PROBLEMS

1. Determining Intermeddling vs. Dispossession. The court in
Sears describes two branches, or types, of trespass to chattels
claims: an intermeddling and a dispossession. Referencing a test
involving whether the defendant intends an act of interference with
the chattel in a way that is inconsistent with the plaintiff's true
ownership, the court concludes that the defendant's conduct
amounted to an intermeddling. What facts support that? What might



defendant have done differently with plaintiff's truck to change the
court’s conclusion?

2. Significance of the Intermeddling vs. Dispossession Dichotomy.
The court indicates that the label can impact the damages
recoverable and, in certain cases, can deny any recovery altogether.
For example, for which of the two types of claim may a plaintiff
recover nominal damages? How did this impact the appellate court’s
holding in Sears?

3. Problems. Billy and Sara are first-year law students. Sara owns
a Chevrolet Camaro. In each of the following circumstances, does
Sara have a valid claim for trespass to chattels? How would you
characterize the type of trespass claim —an intermeddling or a
dispossession? Will that distinction matter?

A. After class one afternoon, Billy is talking with some other 1L law
students in the parking lot when he rests by leaning against
Sara's Camaro.

B. During a break in his first-year classes, Billy decides he should
polish his golf game in anticipation of being a rich lawyer. He
begins hitting golf balls in a grassy field adjacent to the parking
lot. He carelessly hits an errant shot that breaks the windshield
of Sara's Camaro.

C. Billy gets sick to his stomach after being called upon to recite
the facts of Pennoyer v. Neff in Civil Procedure class and
decides he needs to go home early. Because his car was in the
shop undergoing repairs, he finds Sara's Camaro unlocked and
hot wires it and drives it home. After resting for two hours, he
returns it to the parking lot unscathed. Sara was in class the
entire time but learns of the incident from another law student.

D. Billy is crazy with rage and jealousy after Sara demonstrates her
superior knowledge of Property law in class one day, correcting
a mistake Billy made in front of the entire class. Vowing revenge,
Billy sneaks into the parking lot a few days later and cuts the
hydraulic brake lines on Sara's Camaro. When she attempts to



drive it home later that day, the brakes fail and she loses control
over the car, ending up in a river suffering severe injuries and
with her Camaro destroyed.

E. Billy is struggling financially given the high tuition of his law
school. He has no transportation and decides to steal Sara’s car.
Sara searches for her car to no avail and finally purchases a
BMW to replace her Camaro. A month later when Billy gets a
student loan check he decides to purchase another older
vehicle, and he secretly returns Sara's Camaro to the school
parking lot. Sara finds the car and surveillance videotape
permits her to identify Billy as the culprit.

2. Conversion

PEARSON v. DODD
410 F.2d 701 (D.C. Cir. 1969)

WRIGHT, J.

This case arises out of the exposure of the alleged misdeeds of
Senator Thomas Dodd of Connecticut by newspaper columnists
Drew Pearson and Jack Anderson. The District Court has granted
partial summary judgment to [plaintiff] Senator Dodd, finding liability
on a theory of conversion. We reverse its grant of summary judgment
for conversion. The undisputed facts in the case were stated by the
District Court as follows:

July, 1965, two former employees of
In Practice the plaintiff, at times with the
assistance of two members of the

At the core of claims for plaintiff's staff, entered the plaintiff's
trespass to chattels and office  without  authority  and

conversion is the unpermitted unbeknownst to  him, removed



touching or taking of another's
personal property. Whether the
lawyer bringing a claim for such
misconduct labels it as trespass
or conversion may only affect
the typical measure of
damages. In some cases, where
the plainfiff is seeking repair
damages or where the court
could not utilize a market value
theory of damages, the
distinction between the two
claims is not particularly

numerous documents from his files,
made copies of them, replaced the
originals, and turned over the copies
to the defendant Anderson, who was
aware of the manner in which the
copies had been obtained. The
defendants Pearson and Anderson
thereafter published articles
containing information gleaned from
these documents.

The columns complained of
here gave defendants’ version
of plaintiff's relationship with
certain lobbyists for foreign

interests, and gave an
interpretive biographical sketch
of his public career. They thus
clearly bore on plaintiff's qualifications as a United States Senator
and as such amounted to a paradigm example of published speech
not subject to suit for invasion of privacy.

Although plaintiff's complaint charges that defendants aided and
abetted in the removal of the documents, the undisputed facts,
narrowed by the District Judge with the concurrence of counsel,
established only that appellants received copies of the documents
knowing that they had been removed without authorization.

The District Court ruled that defendants’ receipt and subsequent
use of photocopies of documents which they knew had been
removed from plaintiff's files without authorization established their
liability for conversion. [For different reasons, we] conclude that
defendants are not guilty of conversion on the facts shown.

Dean Prosser has remarked that “conversion is the forgotten tort.”
That it is not entirely forgotten is attested by the case before us.
History has largely defined its contours, contours which we should
now follow except where they derive from clearly obsolete practices

important.



or abandoned theories. Conversion is the substantive tort theory
which underlay the ancient common law form of action for trover. A
plaintiff in trover alleged that he had lost a chattel which he rightfully
possessed, and that the defendant had found it and converted it to
his own use. With time, the allegations of losing and finding became
fictional, leaving the question of whether the defendant had
‘converted” the property the only operative one.

The most distinctive feature of conversion is its measure of
damages, which is the value of the goods converted. The theory is
that the converting defendant has in some way treated the goods as
if they were his own, so that the plaintiff can properly ask the court to
decree a forced sale of the property from the rightful possessor to the
converter. Because of this stringent measure of damages, it has long
been recognized that not every wrongful interference with the
personal property of another is a conversion. Where the [act of
interference] falls short of the complete or very substantial
deprivation of possessory rights in the property, the tort committed is
not conversion, but the lesser wrong of trespass to chattels.

The Second Restatement of Torts [§222A1] has marked the
distinction by defining conversion as:

An intentional exercise of dominion or control over a chattel which so seriously
interferes with the right of another to control it that the actor may justly be
required to pay the other the full value of the chattel.

Less serious interferences fall under the Restatement's definition of
trespass. The difference is more than a semantic one. The measure
of damages in trespass is not the whole value of the property
interfered with, but rather the actual diminution in its value caused by
the interference. More important for this case, a judgment for
conversion can be obtained with only nominal damages, whereas
liability for trespass to chattels exists [in cases of a mere
intermeddling] only on a showing of actual damage to the property
interfered with. Here the District Court granted partial summary



judgment on the issue of liability alone, while conceding that possibly
no more than nominal damages might be awarded on subsequent
trial.

It is clear that on the agreed facts defendants committed no
conversion of the physical documents taken from plaintiff's files.
Those documents were removed from the files at night, photocopied,
and returned to the files undamaged before office operations
resumed in the morning. Insofar as the documents’ value to plaintiff
resided in their usefulness as records of the business of his office,
plaintiff was clearly not substantially deprived of his use of them.

This of course is not an end of the matter. It has long been
recognized that documents often have value above and beyond that
springing from their physical possession. They may embody
information or ideas whose economic value depends in part or in
whole upon being kept secret. The question then arises whether the
information taken by means of copying plaintiff's office files is of the
type which the law of conversion protects. The general rule has been
that ideas or information are not subject to legal protection, but the
law has developed exceptions to this rule. Where information is
gathered and arranged at some cost and sold as a commodity on the
market, it is properly protected as property. Where ideas are
formulated with labor and inventive genius, as in the case of literary
works [copyright] or scientific researches [trade secrets], they are
protected. Where they constitute instruments of fair and effective
commercial competition, those who develop them may gather their
fruits under the protection of the law.

The question here is not whether plaintiff had a right to keep his
files from prying eyes, but whether the information taken from those
files falls under the protection of the law of property, enforceable by a
suit for conversion. In our view, it does not. The information included
the contents of letters to plaintiff from supplicants, and office records
of other kinds, the nature of which is not fully revealed by the record.
Insofar as we can tell, none of it amounts to literary property, to



scientific invention, or to secret plans formulated by plaintiff for the
conduct of commerce. Nor does it appear to be information held in
any way for sale by plaintiff, analogous to the fresh news copy
produced by a wire service.

Plaintiff complains, not of the misappropriation of property bought
or created by him, but of the exposure of information either injurious
to his reputation or revelatory of matters which he believes he has a
right to keep to himself. Injuries of this type are redressed at law by
suit for libel and invasion of privacy respectively, where defendants’
liability for those torts can be established under the limitations
created by common law and by the Constitution. [Plaintiff did not
allege any libel and his possible claim for invasion of privacy is not
before this Court on appeal at this time ]

Because no conversion of the physical contents of appellee’s files
took place, and because the information copied from the documents
in those files has not been shown to be property subject to protection
by suit for conversion, the District Court’s ruling that appellants are
[liable for] conversion must be reversed.

NOTES AND PROBLEMS

1. Conversion vs. Trespass to Chattels. As the court above briefly
discusses, the related tort claims for trespass to chattels and
conversion involve different degrees of interference with the property
rights of the owner. Typically trespass to chattels results in liability for
harm to the property, for harm associated with the plaintiff being
deprived of the property's use for a significant period of time, or for
physical injury to the owner if the trespass causes such injury.
Conversion typically results in either a total loss of the property to the
owner (through destruction or being without possession
permanently) or sometimes through the defendant's retaining the
property for so long that a “forced sale” seems proper. For example, in



Problem E immediately before Dodd, Sara would have little interest in
taking her car back from Billy as she had already replaced it with
another car. In such situations (or where the defendant has destroyed
the property), the appropriate measure of damages would be
requiring the defendant to pay the full fair market value of the
converted property as of the date of the conversion. On the facts of
Dodd, why did the court rule that no conversion had even occurred?
Would a claim for trespass to chattels have fared any better?
Consider how the plaintiff was allegedly injured. Are those injuries the
type contemplated by either tort claim? In another portion of the
court's opinion, it also questioned whether the plaintiff was even the
owner of the documents, as he was a public servant and the
documents were associated with his performance of his public
duties.

2. The Rest of the Story. After the defendants’ publication of the
unsavory information contained in the documents borrowed from the
plaintiff's office, Senator Dodd was investigated by a bi-partisan
Senate ethics committee, ultimately resulting in a rare vote to
censure him. Afterwards, he ran for re-election as an independent
(having been rejected by his own party) but lost the election. The next
year he died of a heart attack, with some suggesting his ill health had
resulted from the scandal, precipitated by the unauthorized taking of
his office documents. Perhaps his family should have filed a wrongful
death case based upon the trespass to chattels?

3. Defendants’ Role. You may be wondering why the defendants
were even the named tortfeasors since the recited facts indicate that
others had actually taken the documents from the plaintiff's office
and merely given copies of them to the defendant reporters. There
are two possible rationales. First, the Restatement (Second) of Torts
§229 suggests that "One who receives possession of a chattel from
another with the intent to acquire for himself a proprietary interest in
the chattel which the other has not the power to transfer is subject to
liability for conversion to [the actual owner]" Second, as will be



discussed in Chapter 9 Apportionment, there is a doctrine called
Concert of Action that permits a joint liability by those who conspire
to commit a tort. Because it appears defendants were aware of the
wrongful taking of the property, they could have possibly been liable
under either theory — assuming a conversion had taken place.

Upon Further Review

Whether analyzing a trespass to real estate or trespass to
chattels claim, the key is the intentional contact made by the
defendant with another's property without the owner's
permission. The permission in either instance may be express or
implied from the circumstances. But even the defendant's good
faith belief that he had permission (or consent) for the contact
with the property is not a defense, unless the owner has acted in
a way that would provide a reasonable manifestation of such
consent. Reflecting the judgment that real estate is of greater
import than personal property, while courts will also entertain a
claim for at least nominal damages in a trespass to land case,
courts will only permit a claim for nominal damages in a
trespass to chattels if it characterizes the trespass as a
dispossession rather than a mere harmless intermeddling. But
regardless of label, where actual harm to the property is
demonstrated, recovery for the intentional unpermitted touching
Is available.



INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS

Of all of the intentional torts covered in this chapter, the newcomer to
the tort block is the claim for intentional infliction of emotional
distress. This is oftentimes referred to as the tort of “Outrage’
because one of its chief elements — outrageous conduct by the
defendant —is often the primary focus of a court's analysis of this
claim. Sometimes a defendant's conduct is extreme and causes real
harm, but other existing theories of recovery might be unavailing or
provide a less than satisfactory response. In such situations, smart
lawyers are able to draw upon existing legal principles to help courts
craft a new cause of action. This cause of action is designed primarily
to protect one’s right to be free from severe emotional distress
caused by particularly reprehensible conduct. It is quite expansive in
that it can be applied to a myriad of different fact patterns. This
flexibility is both a benefit and a potential curse — courts are loath to
make it too easy for people to sue for hurt feelings, or else everyone
could be considered a tortfeasor. Notice how the elements of this
claim are designed to set relatively high hurdles for a claimant to
clear in order to have a valid claim under this cause of action.

A. Outrageous Conduct Intending Emotional
Distress

ZALNIS v. THOROUGHBRED DATSUN CAR CO.
645 P2d 292 (Colo. Ct. App. 1982)

KELLY, J.



Plaintiff, Christiane Zalnis, appeals the partial summary judgment
dismissing her outrageous conduct claim against defendants. We
reverse.

The following facts appear from viewing the record in a light most
favorable to the plaintiff. In January 1978, Zalnis contracted with
defendant Thoroughbred Datsun for the purchase of a 1978 Datsun
automobile. She took possession of the car on that day, and paid the
balance of the purchase price two days later. Zalnis dealt directly with
Linnie Cade, a salesperson employed by Thoroughbred Datsun.
Defendant Trosper, President of Thoroughbred Datsun, approved the
transaction based on representations by Cade which were later
determined to be based upon erroneous calculations. When Trosper
discovered several days later that Cade had sold the car at a loss of
approximately $1,000, he instructed Cade and the sales manager to
make good the loss by either demanding more money from Zalnis,
retrieving the car, or repaying the difference out of Cade’s salary:.

Cade refused to follow any of Trosper's alternative instructions,
but another sales employee, defendant Anthony, telephoned Zalnis
and told her to return her car to the dealership because it was being
recalled. When Zalnis arrived at Thoroughbred Datsun, she refused to
give up possession of her car without a work order explaining the
need for the recall. Nevertheless, her car was taken from her. During
the next few hours, Zalnis alleges that Anthony called her a “French
whore," followed her throughout the showroom, told her they were
keeping her automobile, yelled, screamed, used abusive language,
grabbed her by the arm in a threatening manner, and continually
threatened and intimidated her when she attempted to secure the
return of her automobile by telling her to “shut up.”

During this period, Zalnis telephoned her attorney, who then
telephoned Trosper and eventually obtained the return of her car.
During their conversation, Trosper told the attorney that Zalnis had
‘been sleeping with that nigger salesman and that's the only reason
she got the deal she got” Trosper had known Zalnis for many years,



and had told Cade and the sales manager that she was crazy and she
had watched her husband kill himself.

Thoroughbred Datsun and Trosper moved for partial summary
judgment on the outrageous conduct claim [also known as
“intentional infliction of emotional distress’]. The trial court granted
the motion, determining that, although the conduct was “almost
shocking to the conscience and person of anyone observing that
behavior," it did not amount to outrageous conduct under Colorado
precedent.

In Rugg. v. McCarty, 476 P2d 753 (Colo. 1970), the Supreme Court
recognized the tort of outrageous conduct and adopted the definition
set forth in the Restatement (Second) of Torts §46: “One who by
extreme and outrageous conduct intentionally or recklessly causes
severe emotional distress to another is subject to liability for such
emotional distress, and if bodily harm to the other results from it, for
such bodily harm. Although the question whether conduct is
sufficiently outrageous is ordinarily a question for the jury, the court
must determine in the first instance whether reasonable persons
could differ on the outrageousness issue.

The defendants argue that their actions here were no more than
‘mere insults, indignities, threats, annoyances, petty oppressions, and
other trivialities" Restatement (Second) of Torts §46, Comment d.
However, the defendants did not merely threaten and insult Zalnis;
they took away her car and repeatedly harassed her. Conduct,
otherwise permissible, may become extreme and outrageous if it is
an abuse by the actor of a position in which he has actual or apparent
authority over the other, or the power to affect the other's interests.
Restatement (Second) of Torts §46, Comment e; See, e.g., Rugg v.
McCarty, supra.

The conduct here is not a mere insistence on rights in a
permissible manner. See Restatement (Second)of Torts §46,
Comment g. Rather, the defendants’ recall of the car was to avoid a



bad bargain, and accordingly, the conduct was not privileged. Meiter,
supra; see Enright v. Groves, 560 P2d 851 (Colo. 1977).

Defendants assert that their actions must be judged by the
impact they would have on an ordinary person with ordinary
sensibilities. We disagree. The outrageous character of the conduct
may arise from the actor's knowledge that the other is peculiarly
susceptible to emotional distress by reason of some physical or
mental condition or peculiarity. Restatement (Second) of Torts §46,
Comment f. In Enright, supra, outrageous conduct was found where a
police officer effecting an illegal arrest grabbed and twisted the
plaintiff's arm even after she told him her arm was easily dislocated.
In the instant case, plaintiff was peculiarly susceptible to emotional
distress because she had witnessed her husband's suicide, and
Trosper and Anthony knew about her susceptibility. Here, as in
Enright, the defendants’ knowledge exacerbated the conduct.

Here, Zalnis has sufficiently alleged that Trosper and Anthony
acted with the intent to bully her into giving up her car. In view of their
knowledge of her emotional susceptibility, they could be considered
to have acted intentionally or recklessly in causing her severe
emotional distress.

The defendants argue that we should observe a distinction
between a single outrageous occurrence and an outrageous course
of conduct. While it is true that “the courts are more likely to find
outrageous conduct in a series of incidents or a ‘course of conduct’
than in a single incident,” it is the totality of conduct that must be
evaluated to determine whether outrageous conduct has occurred.
Our evaluation of the totality of the conduct leads to the conclusion
that reasonable persons could differ on the question whether there
was outrageous conduct, and thus, summary judgment was
Improper.

The judgment is reversed and the cause is remanded for further
proceedings.



NOTES AND PROBLEMS

1. Intentional or Reckless Standard. The Zalnis case involves
conduct alleged to have been intentional in causing severe emotional
distress. In fact, as the court reads the allegations in that case, the
defendants’ plan was to cause so much stress to plaintiff that she
would yield to their unreasonable and non-privileged demands to
undo the transaction. The court mentions in its statement of the
elements that, notwithstanding the name of the cause of action,
reckless infliction of emotional distress will also suffice. Among
intentional torts, this is the only one that recognizes a claim based
merely on recklessness. Recklessness involves acting in the face of a
known likelihood of a certain result happening. This is a lesser form of
scienter than intention which, as we saw at the beginning of this
chapter, requires either a desire or knowledge to a substantial
certainty of a certain result happening. Recklessness will be analyzed
more directly near the end of Chapter 4 when we contrast it with
ordinary negligence.

2. Other Causes of Action. Sometimes the facts in a case for
intentional infliction of emotional distress might permit the plaintiff to
plead another tort cause of action. Considering some of the
intentional tort claims already covered in this book, can you spot any
such possible claims the plaintiff might have attempted in Zalnis?
Rule 18 of the Federal Rules of Civil Procedure permits a plaintiff
pleading one claim against an opposing party to plead as many other
claims as the plaintiff might have at the same time.

3. Elements. What are the elements of this cause of action? How
is the name “intentional infliction of emotional distress” a bit of a
misnomer? What must be intended by the defendant to be potentially
liable under this cause of action?

4. Objective Test for Outrageous Conduct. The Restatement
(Second) of Torts §46, cmt. d (1965) describes the commonly
accepted test of what is “outrageous” as follows:



Generally, the case is one in which the recitation of the facts to an
average member of the community would arouse his resentment
against the actor, and lead him to exclaim, “Outrageous!”

What would be considered outrageous obviously can change under
the circumstances of each case and from one community, and time,
to another. What is it about the defendant's misconduct in the
foregoing case that led the court to the conclusion that it might be
considered outrageous?

5. Problems. Might the victims of the following conduct have a
viable claim for intentional infliction of emotional distress?

A. Teenage mega-star Justine Bleeper cannot do any normal
activities without being followed by paparazzi, insistent on
taking unflattering photographs of her and selling them for
profit. She has begun to break down, sobbing tears of anguish
every time she fails in an attempt to go shopping and ends up
being photographed against her will. Now she is afraid to leave
her home.

B. Boo is a reclusive sort of man who lives with his father on a
relatively quiet street in a small southern town. Local kids refuse
to grant him any peace as they insist upon repeatedly ringing
the doorbell and running away from the home. It's driving Boo
mad.

C. Paulais a “gunner” in her first-year law school class, choosing to
sit in the front row, diligently briefing every case, and raising her
hand constantly to answer questions and pose her own
hypothetical questions. Behind her back, her fellow students
make fun of her, calling her names, giggling whenever she
attempts to participate in class, and mocking her in the hallways
in between class sessions. She cannot handle the intimidation,
drops out of law school, and now wants to recover from her
classmates her lost future earnings as a lawyer.



STRAUSS v. CILEK
418 N.W.2d 378 (lowa 1987)

SACKETT, J.

The sole issue in this interlocutory appeal is whether the trial
court erred in denying defendant’s motion for summary judgment on
plaintiff's claim of intentional infliction of emotional distress arising
from defendant's romantic and sexual relationship with plaintiff's
wife.

Defendant’s affair with plaintiff's wife lasted one year. Plaintiff did
not learn about the affair until after it was over. Plaintiff and his wife
were in the process of obtaining a divorce at the time plaintiff initiated
the present action for actual and punitive damages. The issue
whether plaintiff in this case can maintain a claim for intentional
infliction of emotional distress that arises out of a failed marital
relationship may be appropriately resolved upon presentation of
evidence through summary judgment. Van Meter v. Van Meter, 328
N.W.2d 497, 498 (lowa 1983).

Summary judgment is appropriate if the moving party shows that
there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law. lowa R. Civ. P. 237(c).
The resisting party must set forth specific facts showing there is a
genuine issue for trial. lowa R. Civ. P. 237(e). Our task on appeal is to
determine only whether a genuine issue of material fact exists and
whether the law was correctly applied. Adam v. Mt. Pleasant Bank &
Trust Co., 355 N.W.2d 868, 872 (lowa 1984).

The elements of the tort of intentional infliction of emotional
distress are as follows:

(1) Outrageous conduct by the defendant;
(2) The defendant’s intention of causing, or reckless disregard
of the probability of causing emotional distress;



(3) The plaintiffs suffering severe or extreme emotional
distress; and

(4) Actual causation of the emotional distress by the
defendant's outrageous conduct.

Amsden v. Grinnell Mut. Reinsurance Co., 203 N.W.2d 252, 255 (lowa
1972).

In overruling defendant's motion for summary judgment, the trial
court declined to rule as a matter of law that defendant's actions
were not outrageous. We find the evidence in the summary judgment
record insufficient to demonstrate a genuine issue of fact on the
outrageous conduct element.

It is for the court to determine in the first instance whether the
relevant conduct may reasonably be regarded as outrageous.
Roalson v. Chaney, 334 N.W.2d 754, 756 (lowa 1983). To be
outrageous the conduct must be so extreme in degree as to go
beyond all possible bounds of decency to be regarded as atrocious
and utterly intolerable in a civilized community. Vinson v. Lin-Mar
Community School Dist., 360 N.W.2d 108, 118 (lowa 1984) (citations
omitted).

In Roalson v. Chaney, 334 N.W.2d at 755, Chaney asked Roalson’s
wife to marry him while she and Roalson were still married. The lowa
Supreme Court held no trier of fact could reasonably find Chaney's
conduct outrageous. Id. at 757. More recently, in Kunau v. Pillers,
Pillers & Pillers, 404 N.W.2d 573, 576 (lowa App. 1987), we held the
facts of a case in which Kunau's wife had a lengthy sexual and
romantic affair with her dentist could not support a conclusion the
dentist's conduct was outrageous.

Plaintiff claims defendant's conduct in the present case iIs
outrageous because plaintiff and defendant had known each other
since elementary school and were good friends. We do not say that
sexual relations between a plaintiff's friend and spouse would never
give rise to a finding of outrageous conduct. We find the facts in this



case, however, do not support a conclusion defendant’s conduct is
outrageous.

Defendant and plaintiff's wife kept their relationship secret until
after it was over. Personal letters written by defendant to plaintiff's
wife reveal defendant's genuine intention to leave his wife and
children and to create a permanent relationship with plaintiff's wife.
Plaintiff did not discover these letters discussing defendant's plans
for the future until after he knew the affair had occurred. The record
also reveals plaintiff's wife was unhappy in her marriage. She had
previously engaged in an extramarital affair that lasted for five years
with another of plaintiff's good friends.

We do not condone promiscuous sexual conduct. See
Fundermann v. Mickelson, 304 N.W.2d 790, 794 (lowa 1981).
However, we do not find defendant’s conduct in participating in a
sexual relationship with a married woman, his friend’'s wife, who
willingly continued the affair over an extended period, is atrocious and
utterly intolerable conduct so extreme in degree as to go beyond all
possible bounds of decency. Vinson, 360 N.W.2d at 118. The parties
are residents of lowa City, a community of 50,000 and the home of
the University of lowa. A recitation of the facts of this case to an
average member of the community would not lead him to exclaim,
‘Outrageous!”

The trial court erred in overruling defendant’'s motion for summary
judgment. We reverse and remand the case for entry of an order
granting defendant’s motion for summary judgment.

NOTES AND PROBLEMS

1. Determination of Outrageousness. In order to recover on a
challenged claim for intentional infliction of emotional distress, one of
the biggest hurdles a plaintiff must overcome is demonstrating that
the challenged conduct meets the Restatement definition for



‘outrageous” conduct. There are a lot of different people in the
audience a plaintiff must convince. First, the plaintiff must get the
trial judge to accept the possibility that the alleged conduct might be
considered outrageous — otherwise defendant’'s motion to dismiss
will be granted. At trial the plaintiff must continue to convince the trial
judge of the viability of the claim, or else face a motion for directed
verdict. Even after doing so, the plaintiff will then have to convince a
jury (in federal court by a unanimous verdict) that the conduct is
outrageous. Even if the plaintiff has succeeded with each of these
audiences, the plaintiff may have to convince a three-judge panel on
an appellate court that the conduct might be considered outrageous.

2. Other Previously Recognized Claims. Earlier in the twentieth
century, courts in most states used to recognize so-called “heart
balm” torts related to various acts of home-wrecking. For example,
many states recognized a claim for “alienation of affection” or
‘criminal conversation” when someone seduced another's spouse
into having an affair. For various reasons, most states have decided
to get out of the business of regulating the morality of such conduct
and have abandoned these causes of action. Does this explain, in any
way, the reluctance by the Strauss court to even submit the issue of
outrageousness to the jury?

3. Intent. Recall that this tort claim can be committed by either
one intending to cause the plaintiff's severe emotional distress or
through acts that recklessly cause such distress. Given our coverage
of the definitions for intentional misconduct, do the facts in Strauss
seem to be more a case of intentionally causing emotional distress or
recklessly causing it?

B. Severe Emotional Distress

The final significant obstacle that every plaintiff faces when trying to
recover for the tort of outrage is to prove that the plaintiff's emotional



distress is severe. What standard courts use to measure the degree
of emotional distress required to prove this element, and the type of
proof demanded, are two principal subjects of the Miller and the
Clinton cases. You should focus both on the definition of severe
emotional distress, as well as upon the types of evidence available to
a plaintiff to meet this standard.

MILLER v. WILLBANKS, M.D.
8 S.W.3d 607 (Tenn. 1999)

BARKER, J.

We granted this appeal to decide whether the Court of Appeals
erred in holding that expert medical or scientific proof of a serious
mental injury is required to support the plaintiffs’ claims for
intentional infliction of emotional distress. The trial court granted the
defendants’ motion for summary judgment because the plaintiffs
failed to have available expert proof to corroborate their claims of
having sustained serious mental injuries. The Court of Appeals
affirmed the trial court’s dismissal of the case.

[The Millers sued Dr. Willbanks for intentional infliction of
emotional distress. Shortly after Elizabeth Ann Miller gave birth to her
daughter, defendant suspected Miller of being a drug abuser. The
baby had symptoms of Drug Withdrawal Syndrome. The defendant
spread his suspicions among hospital staff and even Miller's parents
before confronting her. She agreed to a drug test, which came back
negative. Undaunted, defendant continued with his accusations and
reported Miller to the local health department, which visited Miller's
home for inspection and examination of Miller over her objections.]

The Millers sued Dr. Willbanks [and others] for the tort of
intentional infliction of emotional distress. The defendants then
moved for dismissal or summary judgment, which the trial court
granted due to the plaintiffs’ lack of expert evidence to support their



claims of serious mental injury. The Court of Appeals affirmed the
decision of the trial court.

We granted the plaintiffs’ appeal to decide whether the Court of
Appeals erred in holding that expert medical or scientific proof of a
serious mental injury was required to support the plaintiffs’ claim for
the intentional infliction of emotional distress.

[The court summarized the history in Tennessee of courts’ initial
reluctance to recognize claims where the primary injury was mental
distress. Courts began permitting such claims by stretching certain
tort doctrines. Eventually the Tennessee Supreme Court adopted the
tort of intentional infliction of emotional distress based upon the
exacting requirements of the Restatement for proving such a claim ]

In the brief history of the tort of intentional infliction of emotional
distress, this Court has not examined whether expert testimony is
required to establish the existence of a serious mental injury. Other
courts, however, that have examined this issue have come to
markedly different conclusions.

A minority of jurisdictions requires expert medical or scientific
proof of serious mental injury to maintain a claim for intentional
infliction of emotional distress. See, e.q., Kazatsky v. King David
Mem'l Park, Inc., 515 Pa. 183, 527 A.2d 988 (Pa. 1987). These courts
reason that expert proof is necessary to prevent the tort from being
reduced to a single element of outrageousness, so by requiring expert
proof, the elements of outrageous conduct and serious mental injury
remain distinct. See Kazatsky, 527 A.2d at 995. Moreover, courts
expressing the minority view contend that because expert proof can
be easily obtained, it must be used to prove serious mental injury.
These courts assert that due to the wide availability of expert proof,
plaintiffs will encounter “little difficulty in procuring reliable testimony
as to the nature and extent of their injuries.” Id.

A majority of courts that have examined this issue, however, have
concluded that expert proof is generally not necessary to establish



the existence of a serious mental injury. The flagrant and outrageous
nature of the defendant’s conduct, according to these courts, adds
weight to a plaintiff's claim and affords more assurance that the
claim is serious. Moreover, expert testimony is not essential because
other reliable forms of evidence, including physical manifestations of
distress and subjective testimony, are available. Courts following the
majority approach also contend that expert testimony is normally not
necessary because a jury is generally capable of determining whether
a claimant has sustained a serious mental injury as a proximate
result of the intentional conduct of another person. See McKnight,
358 S.E.2d at 109. Additionally, courts expressing the majority view
reason that the very nature of the tort of intentional infliction of
emotional distress “‘makes it impossible to quantify damages mainly
on expert medical evidence." Chandler, 741 P.2d at 867.

We conclude that the majority approach is consistent with our
precedents and the underlying policies governing the law of
intentional infliction of emotional distress. As previously discussed,
the Court in Medlin examined and rejected arguments traditionally
used to justify limiting actions for mental distress. Additionally,
through our interpretation of intentional infliction of emotional
distress, this Court has also rejected a second argument —the
requirement of an accompanying physical injury. See Medlin, 398
S.W.2d at 273-74. The policy underlying development of the tort is
that legitimate claims for emotional distress should be actionable
and should be judged on their merits. With our decision today, we
reject a third argument — the requirement of expert testimony. In so
doing, we ensure that a plaintiff with a legitimate claim for intentional
infliction of emotional distress will have an opportunity to seek
redress for that claim, unburdened by the historical limits imposed by
law.

We recognize that legitimate concerns of fraudulent and trivial
claims are implicated when a plaintiff brings an action for a purely
mental injury. Thus, safeguards are needed to ensure the reliability of



claims for intentional and negligent infliction of emotional distress.
These safeqguards, however, differ based on the kind of conduct,
rather than the kind of injury, for which a plaintiff seeks a remedy.

With regard to intentional infliction of emotional distress, the
added measure of reliability, i.e., the insurance against frivolous
claims, is found in the plaintiff's burden to prove that the offending
conduct was outrageous. This is an exacting standard requiring the
plaintiff to show that the defendant's conduct is “so outrageous in
character, and so extreme in degree, as to go beyond all possible
bounds of decency and to be regarded as atrocious, and utterly
intolerable in a civilized community” Restatement (Second) of Torts
846 cmt. d (1965). Such conduct is “important evidence that the
distress has existed," id. §45 cmt. j, and from such conduct, more
reliable indicia of a severe mental injury may arise. The outrageous
nature of the conduct, therefore, vitiates the need for expert
testimony in a claim for intentional infliction of emotional distress.
The risk of frivolous litigation, then, is alleviated in claims for
intentional infliction of emotional distress by the requirement that a
plaintiff prove that the offending conduct was so outrageous that it is
not tolerated by a civilized society.

Although we adopt the majority approach and hold that plaintiffs
normally will not be required to support their claims of serious mental
injury by expert proof in order to recover damages in a suit based
upon the intentional infliction of emotional distress, we certainly do
not discredit the use of expert testimony at trial. We are fully aware
that there will be many cases in which a judge or jury may not
appreciate the full extent and disabling effects of a plaintiff's
emotional injury without expert evidence.

Our decision today merely recognizes that in most cases other
forms of proof may also be used to establish a claim for intentional
infliction of emotional distress. Such proof may include a claimant's
own testimony, See Peery, 897 P.2d at 1191, as well as the testimony
of other lay witnesses acquainted with the claimant, see Uebelacker,



549 N.E.2d at 1220. Physical manifestations of emotional distress
may also serve as proof of serious mental injury. Moreover, evidence
that a plaintiff has suffered from nightmares, insomnia, and
depression or has sought psychiatric treatment may support a claim
of a serious mental injury. See Medlin, 398 S.\W.2d at 272; Johnson v.
Woman's Hosp., 527 SW.2d 133, 140 (Tenn. Ct. App. 1975). The
intensity and duration of the mental distress are also factors that
may be considered in determining the severity of the injury.

Such proof, however, is no guarantee that a plaintiff will prevail.
The weight, faith, and credibility afforded to any witness’s testimony
lies in the first instance with the trier of fact who is free to conclude
that the subjective testimony of a plaintiff or other lay witnesses is
not sufficient to prove a serious mental injury. Thus, although not
legally required, “expert testimony may be the most effective method
of demonstrating the existence of severe emotional distress’”
Richardson, 705 P.2d at 457 n.6.

In summary, we hold that expert medical or scientific proof of a
serious mental injury is generally not required to maintain a claim for
intentional infliction of emotional distress. Accordingly, we reverse the
judgments of the trial court and the Court of Appeals and remand to
the trial court for further proceedings.

NOTES AND PROBLEMS

1. Restatement Test for Severe Emotional Distress. In trying to
differentiate severe emotional distress from ordinary emotional
distress, courts frequently cite to the following explanation from the
Restatement:

Emotional distress passed under various names, such as mental
suffering, mental anguish, mental or nervous shock, or the like. It
includes all highly unpleasant mental reactions, such as fright,
horror, grief, shame, humiliation, embarrassment, anger, chagrin,



disappointment, worry, and nausea. It is only where it is extreme
that the liability arises. Complete emotional tranquility is seldom
attainable in this world, and some degree of transient and trivial
emotional distress is a part of the price of living among people.
The law intervenes only where the distress inflicted is so severe
that no reasonable man could be expected to endure it. The
intensity and duration of the distress are factors to be considered
in determining its severity.

Restatement (Second) of Torts §46, cmt. j (1965) (emphasis added).

2. Reluctance to Water Down the Severity Element. The Miller
court mentions that the minority of courts that demand expert
witness proof of severe emotional distress do so out of a concern
that otherwise this final hurdle will become practically meaningless.
In other words, that proof of this tort will be reduced essentially to
showing that the defendant's conduct was outrageous. The Miller
court finds this unpersuasive. Nevertheless it too resorts to reliance
upon the element of outrageousness to help support its decision to
refrain from requiring expert testimony. After this decision, in the
majority of states, how difficult will it be for plaintiffs to survive
dismissal when they have proof of sufficiently outrageous
misconduct?

JONES v. CLINTON
990 F. Supp. 657 (W.D. Ark. 1998)

WRIGHT, J.

The plaintiff in this lawsuit, Paula Corbin Jones, seeks civil
damages from William Jefferson Clinton, President of the United
States . . . for alleged actions beginning with an incident in a hotel
suite in Little Rock, Arkansas. [The U.S. Supreme Court had already
decided in this case that the president had no immunity from suit



despite his office. Thereafter the federal district court dismissed
plaintiff's claims for defamation and due process violations for failure
to state a claim. The current motion is by the president seeking
summary judgment of, among other things, plaintiff's claim for
intentional infliction of emotional distress.]

This lawsuit is based on an incident that is said to have taken
place on the afternoon of May 8, 1991, in a suite at the Excelsior Hotel
in Little Rock, Arkansas. President Clinton was Governor of the State
of Arkansas at the time, and plaintiff was a State employee with the
Arkansas Industrial Development Commission ("AIDC"), having begun
her State employment on March 11, 1991. Ferguson was an Arkansas
State Police officer assigned to the Governor's security detail.
[Plaintiff alleged that a member of Clinton’s security detail relayed a
message to her that Clinton wanted to meet her at his suite and gave
her his room number. She went to the room thinking that meeting the
Governor of Arkansas might be a good career move and an honor]

Plaintiff states that upon arriving at the suite and announcing
herself, the Governor shook her hand, invited her in, and closed the
door. She states that a few minutes of small talk ensued. . . . Plaintiff
states that the Governor then “unexpectedly reached over to [her],
took her hand, and pulled her toward him, so that their bodies were
close to each other.” She states she removed her hand from his and
retreated several feet, but that the Governor approached her again
and, while saying, ‘I love the way your hair flows down your back” and
‘I love your curves,’” put his hand on her leg, started sliding it toward
her pelvic area, and bent down to attempt to kiss her on the neck, all
without her consent. Plaintiff states that she exclaimed, “What are
you doing?” told the Governor that she was “not that kind of girl,” and
‘escaped” from the Governor's reach “by walking away from him.” She
states she was extremely upset and confused and, not knowing what
to do, attempted to distract the Governor by chatting about his wife.
Plaintiff states that she sat down at the end of the sofa nearest the
door, but that the Governor approached the sofa where she had taken



a seat and, as he sat down, “lowered his trousers and underwear,
exposed his penis (which was erect) and told [her] to ‘kiss it." She
states that she was “horrified” by this and that she “jumped up from
the couch” and told the Governor that she had to go, saying
something to the effect that she had to get back to the registration
desk. Plaintiff states that the Governor, “while fondling his penis,” said,
“Well, I don't want to make you do anything you don't want to do," and
then pulled up his pants and said, “If you get in trouble for leaving
work, have Dave [a member of his detail] call me immediately and I'll
take care of it" She states that as she left the room (the door of which
was not locked), the Governor “detained” her momentarily, “looked
sternly” at her, and said, “You are smart. Let's keep this between
ourselves.”

Plaintiff states that the Governor's advances to her were
unwelcome, that she never said or did anything to suggest to the
Governor that she was willing to have sex with him, and that during
the time they were together in the hotel suite, she resisted his
advances although she was “stunned by them and intimidated by
who he was” She states that from that point on, she was “very
fearful” that her refusal to submit to the Governor's advances could
damage her career and even jeopardize her employment.

Plaintiff voluntarily terminated her employment with AIDC on
February 20, 1993, in order to move to California with her husband,
who had been transferred. . . . Thereafter, on May 6, 1994, plaintiff
filed this lawsuit.

The President moves for summary judgment on the [plaintiff's
IIED claim on the] following grounds: . . . plaintiff's claim of intentional
infliction of emotional distress or outrage fails because (a) by
plaintiff's own testimony, the conduct at issue does not constitute
intentional infliction of emotional distress or outrage under Arkansas
law, and (b) plaintiff did not as a result of the alleged conduct suffer
emotional distress so severe that no reasonable person could endure
It.



Arkansas recognizes a claim of intentional infliction of emotional
distress based on sexual harassment. To establish a claim of
intentional infliction of emotional distress, a plaintiff must prove that:
(1) the defendant intended to inflict emotional distress or knew or
should have known that emotional distress was the likely result of his
conduct; (2) the conduct was extreme and outrageous and utterly
intolerable in a civilized community; (3) the defendant’s conduct was
the cause of the plaintiff's distress; and (4) the plaintiff's emotional
distress was so severe in nature that no reasonable person could be
expected to endure It.

The President argues that the alleged conduct of which plaintiff
complains was brief and isolated; did not result in any physical harm
or objective symptoms of the requisite severe distress; did not result
in distress so severe that no reasonable person could be expected to
endure it; and he had no knowledge of any special condition of
plaintiff that would render her particularly susceptible to distress. He
argues that plaintiff has failed to identify the kind of clear cut proof
that Arkansas courts require for a claim of outrage and that he is
therefore entitled to summary judgment. The Court agrees.

One is subject to liability for the tort of outrage or intentional
infliction of emotional distress if he or she wilfully or wantonly causes
severe emotional distress to another by extreme and outrageous
conduct. In M.B.M. Co. v. Counce, 596 SW.2d 681, 687 (Ark. 1980),
the Arkansas Supreme Court stated that “by extreme and outrageous
conduct, we mean conduct that is so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious, and utterly intolerable in civilized
society.” Whether conduct is “extreme and outrageous” is determined
by looking at [the conduct at issue; the period of time over which the
conduct took place; the relation between plaintiff and defendant; and
defendant's knowledge that plaintiff is particularly susceptible to
emotional distress by reason of some physical or mental peculiarity].
The tort is clearly not intended to provide legal redress for every slight



insult or indignity that one must endure. The Arkansas courts take a
strict approach and give a narrow view to claims of outrage and
merely describing conduct as outrageous does not make it so.

Plaintiff seems to base her claim of outrage on her erroneous
belief that the allegations she has presented are sufficient to
constitute criminal sexual assault. She states that “Mr. Clinton's
outrageous conduct includes offensive language, an offensive
proposition, offensive touching (constituting sexual assault under
both federal and state definitions), and actual exposure of intimate
private body part,” and that “there are few more outrageous acts than
a criminal sexual assault followed by unwanted exposure, coupled
with a demand for oral sex by the most powerful man in the state
against a very young, low-level employee’

While the Court will certainly agree that plaintiff's allegations
describe offensive conduct, the Court, as previously noted, has found
that the Governor's alleged conduct does not constitute sexual
assault. Rather, the conduct as alleged by plaintiff describes a mere
sexual proposition or encounter, albeit an odious one, that was
relatively brief in duration, did not involve any coercion or threats of
reprisal, and was abandoned as soon as plaintiff made clear that the
advance was not welcome. The Court Is not aware of any authority
holding that such a sexual encounter or proposition of the type
alleged in this case, without more, gives rise to a claim of outrage.

Moreover, notwithstanding the offensive nature of the Governor's
alleged conduct, plaintiff admits that she never missed a day of work
following the alleged incident, she continued to work at AIDC another
nineteen months (leaving only because of her husband's job transfer),
she continued to go on a daily basis to the Governor's Office to deliver
items and never asked to be relieved of that duty, she never filed a
formal complaint or told her supervisors of the incident while at AIDC,
she never consulted a psychiatrist, psychologist, or incurred medical
bills as a result of the alleged incident, and she acknowledges that her
two subsequent contacts with the Governor involved comments



made “in a light vein” and nonsexual contact that was done in a
“friendly fashion." Further, despite earlier claiming that she suffered
marital discord and humiliation, plaintiff stated in her deposition that
she was not claiming damages to her marriage as a result of the
Governor's alleged conduct. . . . Plaintiff's actions and statements in
this case do not portray someone who experienced emotional
distress so severe in nature that no reasonable person could be
expected to endure it.

In sum, plaintiff's allegations fall far short of the rigorous
standards for establishing a claim of outrage under Arkansas law and
the Court therefore grants the President's motion for summary
judgment on this claim.

NOTES AND PROBLEMS

1. Outrage in the Context of Sexual Harassment. Courts are
reluctant in many instances to recognize the application of the tort of
intentional infliction of emotional distress when they believe that
other causes of action have already been fashioned with special
requirements. To recognize this new tort when other claims are
unavailing might undermine the law in those other areas. The court in
Clinton already determined that the plaintiff did not have a good
cause of action for employment discrimination. How might this
impact the court’'s view of the plaintiff's ability to state a claim for
intentional infliction of emotional distress?

2. The Rest of the Story. While the above case was still pending,
plaintiff's counsel took President Clinton's deposition and inquired
about other alleged sexual affairs involving other women. He was
asked, famously, whether he “ever had sexual relations with Monica
Lewinsky . . . ?" President Clinton denied any such activities. When a
witness named Linda Tripp provided tangible evidence (in the form of
a stained blue dress) of such a possible relationship, charges of



perjury were drawn up and this led to the House of Representatives
voting to impeach the President. The Republican-controlled Senate
was never able to garner the required two-thirds votes to convict, with
only 45 senators voting guilty on the charges. Despite the dismissal
of the above case on summary judgment, President Clinton later
agreed to a monetary payment to the plaintiff in exchange for her
agreement to drop her possible appeal of this summary judgment
order. If nothing else, the Clinton case demonstrates that even
scandalous activity may not clear the high hurdles courts have
established for maintaining a claim for intentional infliction of
emotional distress.
3. Problems. Would the following plaintiffs appear to show severe
emotional distress in response to outrageous conduct?
A. Plaintiff screamed, yelled at the defendant, and went home
fuming for most of the rest of the evening.
B. Plaintiff's blood pressure became elevated, requiring chronic
medication to keep it under control.
C. Plaintiff fell to the ground with despair, required months of
counseling, and still battles with insomnia.

“LADIES AND GENTLEMEN OF THE JURY ...

3.30F New Jersey Model Civil Jury Charges

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

The plaintiff is (also) bringing an action based on
intentional infliction of emotional distress allegedly caused
by the defendant. To recover, plaintiff must establish the
following elements:

First, the plaintiff must prove that the defendant acted
intentionally or recklessly. For an intentional act to result in
liability, the defendant must intend both to do the act and




to produce emotional distress. For a reckless act to result
in liability, a defendant must act in deliberate disregard of a
high degree of probability that emotional distress will
follow.

Second, the defendant’'s conduct must be extreme and
outrageous. The conduct must be so outrageous in
character and so extreme in degree as to go beyond all
possible bounds of decency and to be regarded as
atrocious and utterly intolerable in a civilized community.
The liability clearly does not extend to mere insults,
indignities, threats, annoyances, petty oppressions or other
trivialities.

Third, the defendant's actions must have been the
cause of plaintiff's emotional distress.

Fourth, the emotional distress suffered by plaintiff must
be so severe that no reasonable person could be expected
to endure such distress. Defendant's conduct must be
sufficiently severe to cause genuine and substantial
emotional distress or mental harm to the average person.
This average person must be one similarly situated to the
plaintiff. The plaintiff cannot recover for his/her emotional
distress if that emotional distress would not have been
experienced by an average person.

C. Constitutional Protection of Outrageous Speech

Where a claim for intentional infliction of emotional distress relies
primarily upon a form of speech to demonstrate the requisite
outrageous conduct, there arises the potential that a court's entry of
a judgment for damages against the defendant could be viewed as an
unconstitutional restriction on free speech. In Chapter 12 we will see



courts having significant concerns with the application of the law of
defamation to the First Amendment's protection of freedom of
speech. The United States Supreme Court has been sensitive to
balancing a state's legitimate interest in providing remedies for
victims of torts, while not permitting such civil actions to unduly
infringe a citizen’s right to express even “outrageous” views. Consider
how the Supreme Court in the recent Snyder case has attempted to
strike this balance in the context of a claim for intentional infliction of
emotional distress against a church engaging in what many consider
to be highly offensive speech-based conduct.

SNYDER v. PHELPS
562 U.S. 443 (2011)

A jury held members of the Westboro Baptist Church liable for
millions of dollars in damages for picketing near a soldier's funeral
service. The picket signs reflected the church’s view that the United
States is overly tolerant of sin and that God kills American soldiers as
punishment. The question presented is whether the First Amendment
shields the church members from tort liability for their speech in this
case.

Fred Phelps founded the Westboro Baptist Church in Topeka,
Kansas, in 1955. The church’s congregation believes that God hates
and punishes the United States for its tolerance of homosexuality,
particularly in America’s military. The church frequently
communicates its views by picketing, often at military funerals. In the
more than 20 years that the members of Westboro Baptist have
publicized their message, they have picketed nearly 600 funerals.
Marine Lance Corporal Matthew Snyder was killed in Iraqg in the line of
duty. Lance Corporal Snyder’s father selected the Catholic church in
the Snyders’' hometown of Westminster, Maryland, as the site for his



son's funeral. Local newspapers provided notice of the time and
location of the service.

Phelps became aware of Matthew Snyder's funeral and decided to
travel to Maryland with six other Westboro Baptist parishioners (two
of his daughters and four of his grandchildren) to picket. On the day
of the memorial service, the Westboro congregation members
picketed on public land adjacent to public streets near the Maryland
State House, the United States Naval Academy, and Matthew
Snyder's funeral. The Westboro picketers carried signs that were
largely the same at all three locations. They stated, for instance: “God
Hates the USA/Thank God for 9/11," “America is Doomed,” “Don't Pray
for the USA," “Thank God for IEDs,” “Thank God for Dead Soldiers,’
‘Pope in Hell," “Priests Rape Boys," “God Hates Fags,” “You're Going to
Hell” and “God Hates You.’
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The church had notified the authorities in advance of its intent to
picket at the time of the funeral, and the picketers complied with



police instructions in staging their demonstration. The picketing took
place within a 10-by-25-foot plot of public land adjacent to a public
street, behind a temporary fence. That plot was approximately 1,000
feet from the church where the funeral was held. Several buildings
separated the picket site from the church. The Westboro picketers
displayed their signs for about 30 minutes before the funeral began
and sang hymns and recited Bible verses. None of the picketers
entered church property or went to the cemetery. They did not yell or
use profanity, and there was no violence associated with the
picketing.

The funeral procession passed within 200 to 300 feet of the picket
site. Although Snyder testified that he could see the tops of the picket
signs as he drove to the funeral, he did not see what was written on
the signs until later that night, while watching a news broadcast
covering the event.

Snyder filed suit against Phelps, Phelps’'s daughters, and the
Westboro Baptist Church (collectively Westboro or the church) in the
United States District Court for the District of Maryland under that
court’s diversity jurisdiction. Snyder alleged . . . intentional infliction of
emotional distress. Westboro moved for summary judgment
contending, in part, that the church’'s speech was insulated from
liability by the First Amendment.

To succeed on a claim for intentional infliction of emotional
distress in Maryland, a plaintiff must demonstrate that the defendant
intentionally or recklessly engaged in extreme and outrageous
conduct that caused the plaintiff to suffer severe emotional distress.
See Harris v. Jones, 380 A.2d 611, 614 (Md. 1977). The Free Speech
Clause of the First Amendment —“Congress shall make no
law . . . abridging the freedom of speech” — can serve as a defense in
state tort suits, including suits for intentional infliction of emotional
distress. See, e.g., Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 50-
51 (1988).



Whether the First Amendment prohibits holding Westboro liable
for its speech in this case turns largely on whether that speech is of
public or private concern, as determined by all the circumstances of
the case. “[S]peech on ‘matters of public concern’. . . is ‘at the heart of
the First Amendment's protection” Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749, 758-759 (1985) (opinion of
Powell, J.). The First Amendment reflects “a profound national
commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open.” New York Times Co. v. Sullivan,
376 U.S. 254, 270 (1964). That is because “speech concerning public
affairs Is more than self-expression; it is the essence of self-
government." Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).
Accordingly, “speech on public issues occupies the highest rung of
the hierarchy of First Amendment values, and is entitled to special
protection.” Connick v. Myers, 461 U.S. 138 (1983). “[N]ot all speech is
of equal First Amendment importance,” however, and where matters
of purely private significance are at issue, First Amendment
protections are often less rigorous. Hustler, supra, at 56.

We noted a short time ago, in considering whether public
employee speech addressed a matter of public concern, that “the
boundaries of the public concern test are not well defined." San Diego
v. Roe, 543 U.S. 77, 83 (2004) (per curiam). Although that remains
true today, we have articulated some guiding principles, principles
that accord broad protection to speech to ensure that courts
themselves do not become inadvertent censors.

Speech deals with matters of public concern when it can “be fairly
considered as relating to any matter of political, social, or other
concern to the community,” Connick, supra, at 146, or when it “is a
subject of legitimate news interest; that is, a subject of general
interest and of value and concern to the public,' San Diego, supra, at
83-84. The arguably “inappropriate or controversial character of a
statement is irrelevant to the question whether it deals with a matter
of public concern.” Rankin v. McPherson, 483 U.S. 378, 387 (1987).
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Bradstreet, on the other hand,

“Congress shall make no provides an example of speech
law . . . abridging the freedom of of only private concern. In that
speech.’ case we held, as a general

First Amendment  Matter, that information about

a particular individual's credit

report ‘concerns no public

issue." 472 U.S., at 762. The content of the report, we explained, “was

speech solely in the individual interest of the speaker and its specific

business audience.” Ibid. That was confirmed by the fact that the

particular report was sent to only five subscribers to the reporting
service, who were bound not to disseminate it further. Ibid.

Deciding whether speech is of public or private concern requires
us to examine the ‘content, form, and context” of that speech, “as
revealed by the whole record.” Dun & Bradstreet, supra, at 761. As In
other First Amendment cases, the court is obligated “to ‘'make an
independent examination of the whole record’ in order to make sure
that ‘the judgment does not constitute a forbidden intrusion on the
fleld of free expression.” Bose Corp. v. Consumers Union of United
States, Inc., 466 U.S. 485, 499.

The “content” of Westboro's signs plainly relates to broad issues
of interest to society at large, rather than matters of “purely private
concern.” Dun & Bradstreet, supra, at 759, 105 S.Ct. 2939. The
placards read “God Hates the USA/Thank God for 9/11," "“America is
Doomed,” “Don't Pray for the USA" “Thank God for IEDs," “Fag Troops,’
‘Semper Fi Fags,” “God Hates Fags,” “Maryland Taliban,” “Fags Doom
Nations,” “Not Blessed Just Cursed,” “Thank God for Dead Soldiers,’
‘Pope in Hell" “Priests Rape Boys," “You're Going to Hell" and “God
Hates You." While these messages may fall short of refined social or
political commentary, the issues they highlight —the political and
moral conduct of the United States and its citizens, the fate of our
Nation, homosexuality in the military, and scandals involving the
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Catholic clergy —are matters of public import. The signs certainly
convey Westboro's position on those issues, in a manner designed,
unlike the private speech in Dun & Bradstreet, to reach as broad a
public audience as possible. And even if a few of the signs — such as
“Youre Going to Hell" and “God Hates You" —were viewed as
containing messages related to Matthew Snyder or the Snyders
specifically, that would not change the fact that the overall thrust and
dominant theme of Westboro's demonstration spoke to broader
public issues.

Apart from the content of Westboro's signs, Snyder contends that
the “context” of the speech — its connection with his son’s funeral —
makes the speech a matter of private rather than public concern. The
fact that Westboro spoke in connection with a funeral, however,
cannot by itself transform the nature of Westboro's speech.
Westboro's signs, displayed on public land next to a public street,
reflect the fact that the church finds much to condemn in modern
society. Its speech is “fairly characterized as constituting speech on a
matter of public concern,” Connick, 461 U.S., at 146, and the funeral
setting does not alter that conclusion.

Westboro believes that America is morally flawed; many
Americans might feel the same about Westboro. Westboro's funeral
picketing is certainly hurtful and its contribution to public discourse
may be negligible. But Westboro addressed matters of public import
on public property, in a peaceful manner, in full compliance with the
guidance of local officials. The speech was indeed planned to
coincide with Matthew Snyder's funeral, but did not itself disrupt that
funeral, and Westboro's choice to conduct its picketing at that time
and place did not alter the nature of its speech.

Speech is powerful. It can stir people to action, move them to
tears of both joy and sorrow, and — as it did here — inflict great pain.
On the facts before us, we cannot react to that pain by punishing the
speaker. As a Nation we have chosen a different course — to protect
even hurtful speech on public issues to ensure that we do not stifle



public debate. That choice requires that we shield Westboro from tort
liability for its picketing in this case.

NOTES AND PROBLEMS

1. First Amendment Defense to Tort Claims. In Snyder, the court
indicated that any state law tort claim that relied upon the
defendant's expression of ideas might be subject to a First
Amendment defense, at least where the defendant was engaged in
‘public speech.” We will encounter significant First Amendment
defenses in Chapter 12 when we cover the law of defamation, which
has been changed significantly by substantial First Amendment
jurisprudence.

2. Public vs. Private Speech. Utilizing the Supreme Court's test
from Snyder for distinguishing public and private speech, what facts
were helpful to the defendants in establishing their First Amendment
defense? What facts, if changed, might result in the opposite
conclusion — that the speech was private and unprotected?

3. Westhoro Finds Opposition Online. "Hacktivist" organizations
targeted the Westboro Baptist Church in December 2012 after church
members threatened to picket the funerals of Newtown shooting
victims. These hacktivist groups brought down the WBC website In
conjuction with “#0pWestBor," took over Fred Phelps’ Twitter account,
and used It to distribute a petition to name the WBC as a hate group.
Free speech can work both directions.

Upon Further Review

Other intentional tort claims we have studied are designed to
protect people’'s mental and emotional states. The tort of assault
Is complete, so the courts say, upon the “touching of the mind.’



The tort of false imprisonment fundamentally is designed to
protect our sense of personal freedom to move. Significant harm
may occur without any physical injury with such a claim. Even a
battery cause of action will often provide for recovery of
emotional distress or pain and suffering damages. But
intentional infliction of emotional distress is a unique tort
because its primary focus is upon emotional and mental
tranquility upset by a potentially infinite variety of different types
of outrageous conduct. In this sense it is the broadest applicable
claim designed primarily to protect our mental peace. Though it
Is so broad and flexible, rigorous prerequisites have been
established before it will arise: (1) mere carelessness will not
suffice, as the defendant must either intend or be reckless about
causing emotional distress; (2) perhaps the highest hurdle is the
requirement that the defendant's conduct in bringing about the
distress be labeled “outrageous” or ‘utterly intolerable in a
civilized society”; and (3) the requirement that the plaintiff's
emotional distress be “severe”; that is, qualitatively greater than
anyone should have to endure, and long-lasting rather than
fleeting.

Pulling It All Together

Sara and Dennis are fellow first-year law students and bitter
academic rivals. Each one believes that they are the smarter,



more promising lawyer than the other. One day in class while
Sara is on her feet being questioned by the professor about the
Palsgraf case, Dennis starts blurting out the correct answers to
the professor's questions when Sara hesitates — Sara is horribly
embarrassed by this conduct, feeling humiliated by what Dennis
has done in front of her fellow students. (As it turns out, she
cried the entire way home.) As she leaves the room, she puts her
hand on Dennis’ shoulder and says “you'll wish you never did this
to me!”

That night, Dennis thinks about Sara's statement and decides
that he should do something else to interrupt Sara's obsessive
outlining of Torts. He plans to park near her house in the middle
of the night and start honking his horn to wake her up, hoping
she will be too tired the next day to do any outlining. Shortly after
midnight, Dennis pulls up in his car and parks in the driveway of
a house owned by Carlos, who lives directly across the street
from Sara (Dennis thought he was in Sara’s driveway, but was
confused about Sara's address). After about 30 seconds of
Dennis honking his horn, Carlos becomes outraged at the
incessant honking, and, to make Dennis stop and leave, fires his
shotgun toward Dennis, who is seated inside his car. Some shots
from the gun impact the car, but miss Dennis. Other shots from
the shotgun go past the car, across the street, and into Sara's
living room window and her bedroom window. One of the shots
demolished her new high definition television. Another shot hit
Sara in her leg causing significant medical injuries. She tries to
get up out of bed but is unable to do so because of her injuries.
She is forced to remain in bed until the next day when her
housekeeper arrives inside her home and discovers Sara lying in
bed hurt. Dennis subsequently scores the highest grade on the
Torts exam.

Analyze any potential intentional tort causes of action — 30
minutes.









CHAPTER 3

Defenses to Intentional Torts

l. Introduction
Il. Consent
lll. Defense of Self, Others, and Property



Il INTRODUCTION

CHAPTER GOALS

Discover how the same
principle of autonomy that
underlies most intentional tort
claims also necessarily gives
rise to the affirmative defense
of consent.

Learn that, just like an
Intentional tortfeasor takes
the risk of being liable for
injuries far greater than could
have been imagined, when
one consents to an intentional
tort she likewise runs the risk
of suffering greater than
anticipated but non-
compensable injuries.

|dentify the common
standard of reasonable belief
that triggers a right to engage
In otherwise wrongful
conduct in order to protect
oneself, others, or one’s
property.

Appreciate the proportionality
principle that is at the heart of
limitations on the scope of
harm one may intend to inflict

There are certain universally
acknowledged defenses that
work to defeat any of the
intentional torts we have
already covered. While Chapter
7 will cover other general
defenses to tort claims, the
defenses covered here are
unigue to intentional torts. For
example, consent is a defense
that, in essence, acknowledges
that the plaintiff's interest in
each of these intentional torts
involves the autonomy to make
certain decisions regarding his
own body, his peace of mind,
his property, and/or his
freedom of movement. We
have learned, for example, that
battery involves unpermitted
contacts and trespass involves
unpermitted entry upon
another's land. If the plaintiff
has in some manner extended
permission to the actor in
question, this negates the
essence of the cause of action.
Even a cause of action for
intentional infliction of



in defense of protected emotional  distress  seems
Interests. incompatible with a
defendant's conduct to which
the plaintiff has consented.
After all, how can you characterize the invited conduct as
‘outrageous’? The law similarly acknowledges that this same concept
of autonomy over one's own body, peace of mind, and property
sometimes permits that person to engage in defensive conduct
directed at the plaintiff in order to protect his own interests, or even
the interests of others from the plaintiffs own threatening
misconduct. Such circumstance can give rise to the affirmative
defenses of self-defense, defense of others, and defense of property.
Because these defenses are generally considered to be in the
nature of affirmative defenses, the burden in these areas is upon the
defendant to plead and prove such defenses by a preponderance of
the evidence. This is a departure from the elements of a cause of
action, which the plaintiff must plead and prove.



Il cCoNSENT

One of the fundamental questions when a defendant has raised the
defense of consent is how to determine when consent has been
given. What form must it take and how do courts determine its
validity? Further, must the plaintiff actually consent to the infliction of
the harm suffered or is something less than that sufficient? The
McQuiggan case illustrates some of the fundamentals regarding the
defense of consent.

A. Standard and Effect

McQUIGGAN v. BOY SCOUTS OF AMERICA
536 A.2d 137 (Md. Ct. App. 1988)

GILBERT, J.

The main question presented in this case is whether a twelve-
year-old boy should be barred from recovery for an eye injury he
sustained when he voluntarily participated in a paper clip shooting
‘game.’

Nicholas Alexander McQuiggan, by and through his guardian,
Jerome Keith Bradford, brought an action in tort against the Boy
Scouts of America (BSA), Billy Hamm and Kevin McDonnell, fellow
Boy Scouts. Nicholas alleged that [BSA was liable for the negligent
supervision by its scoutmasters and that] the minor defendants, Billy
and Kevin, are liable for assault and battery.

The trial was held in the Circuit Court for Montgomery County
where, at the conclusion of Nicholas's case, the court granted a
motion for judgment in favor of all the defendants. Aggrieved by the
trial court’s action, Nicholas has appealed to this Court.



The events giving rise to this litigation date from April 8, 1981,
when sometime between 7:10 and 7:15 p.m. Nicholas was dropped
off by his mother at the Epworth Methodist Church in Montgomery
County to attend a Boy Scout meeting. The meeting was scheduled
to start at 7:30 p.m. When Nicholas arrived, he noticed several of the
other scouts engaged in a game in which they shot paper clips at
each other from rubber bands they held in their hands. The paper
clips were pulled apart on one end and squeezed closed on the other.
At trial, Nicholas demonstrated how the clip was shot by placing the
closed end of the clip in a rubber band stretched between two upright
fingers in the form of a “v" and pulling back on the open end of the
paper clip and releasing it. Nicholas testified that when he arrived at
the church, two Assistant Scoutmasters, William H. Hamm Sr. and
Keith D. Rush, were present in the meeting room. Another Assistant
Scoutmaster, Edmund Copeland, arrived after Nicholas but before the
meeting actually started.

Upon arriving at the meeting room, Nicholas sat at a table and
began to read his Boy Scout Handbook. Between four and eight other
scouts had been playing the paper clip shooting game and running in
and out of the hallway leading to the meeting room for about ten
minutes before Nicholas decided to join them. Prior to his joining the
game, no one had shot paper clips at him. When one of the boys
asked Nicholas to join in the game, he did so freely, feeling no
pressure to participate. Nicholas further related that he knew that the
object of the game was to shoot paper clips; he knew that paper clips
would be shot at him; he knew that there was a chance he would be
hit with a paper clip.

When he decided to join in the game, Nicholas looked through
some material on a shelf, and he located an elastic hair band with
which he intended “to chase” the other boys. Nicholas and an
unidentified Boy Scout then chased Billy Hamm Jr. and Kevin
McDonnell up the hallway. Nicholas said he had no paper clips, but
the boy with him was shooting them. Nicholas admitted at trial that



his actions were such as to lead Kevin or Billy to believe that he had a
paper clip in his possession. Nicholas further narrated that he was
actively “participating” in the game.

After Nicholas had chased Billy and Kevin down the hallway for
about ten feet, the two boys turned around and chased Nicholas back
down the hall. Nicholas said that he dropped the hair band and
entered the meeting room. He then stopped running, “split apart” from
the unidentified boy, and started to walk toward a table. He told the
court that at that point he ‘stopped playing,’ but he did not
communicate that fact in any way to the other boys. Approximately
flve seconds later and five feet into the meeting room, Nicholas felt
something In his right eye. When he brushed the eye, a paper clip
dropped to the floor. According to Nicholas, his entire involvement in
the game consumed approximately thirty seconds.

The trial judge [held] that Nicholas could not prevail on his assault
and battery counts because by his actions “not only in participating in
the game but pursuing . . . Billy Hamm [and Kevin McDonnell] down
the hallway . . . as a matter of law he consented to the infliction of the
injury upon him." We agree.

A battery consists of the unpermitted application of trauma by
one person upon the body of another person. The gist of the action is
the absence of consent to the contact on plaintiff's part. When a
plaintiff “manifests a willingness that the defendant engage in
conduct and the defendant acts in response to such a manifestation,
his consent negatives the wrongful element of the defendant's act,
and prevents the existence of a tort.” Prosser, § 18.

The circumstances leading to Nicholas's injury do not constitute
an assault and battery. As stated in Prosser:

One who enters into a sport, game or contest may be taken to consent to
physical contacts consistent with the understood rules of the game. It is only
when notice is given that all such conduct will no longer be tolerated that the
defendant is no longer free to assume consent. (Emphasis supplied.)



Id. Nicholas’ willful joining in the game, without any notice of his
withdrawal from participation, bars recovery from either Billy or Kevin.

NOTES AND PROBLEMS

1. Affirmative Defenses and Elements. You may recall that courts
often state that a battery involves the defendant engaging in
intentional, unpermitted harmful or offensive contacts. Such a
statement suggests that the plaintiff must prove the lack of consent
as part of the elements of the cause of action. In reality, most courts
indicate that consent —or permission for the contact—is an
affirmative defense. Affirmative defenses must be pled and proved by
the defendant, or else they are waived under the Federal Rules of Civil
Procedure. This means that rather than require the plaintiff to prove a
negative, the defendant has the obligation to prove by a
preponderance of the evidence that plaintiff consented to the
contact.

2. Express and Implied Consent. While certain instances may
involve express consent (“of course you may kiss me") more often
consent is implied by the plaintiff's conduct amid the parties’
circumstances. When the McQuiggan court references the fact that
individuals may “manifest a willingness that the defendant engage in
conduct,” this refers to both express and implicit manifestations.
Which type of consent did the plaintiff in McQuiggan manifest and
how? In cases of doubt, courts typically look to see if the plaintiff's
words or conduct led the defendant to have a “reasonable belief” that
permission was given to engage in the conduct or make the contact.
Because a plaintiff can both give and withdraw consent the same
way, the same test — “reasonable belief" —is the standard for both
giving and withdrawing consent. Prof. Prosser has offered the
following observations concerning implied consent:



In a crowded world, a certain amount of personal contact is
inevitable and must be accepted. Absent expression to the
contrary, consent is assumed to all those ordinary contacts which
are customary and reasonably necessary to the common
intercourse of life, such as a tap on the shoulder to attract
attention, a friendly grasp of the arm, or a casual jostling to make
a passage.

Prosser and Keeton on the Law of Torts, §8. The Restatement (Third)
of Torts outlines these concepts of express and implied consent as
follows:

(1) Consent is willingness in fact for conduct to occur. It may
be manifested by action or inaction and need not be
communicated to the actor.

(2) If words or conduct are reasonably understood by another
to be intended as consent, they constitute apparent consent and
are as effective as consent in fact.

Restatement (Third) of Torts §892 (2011).

3. Consent to Contact Rather Than Injury. The court in McQuiggan
found only that the plaintiff had consented to participate in the game,
and that the commonly understood rules of the game involved being
hit with a paper clip. Because the contact that the defendants caused
involved exactly this type of contact, the defense of consent
prevailed. But note that the court did not find that the plaintiff
consented to the particular devastating eye injury. The fact that the
consent to contact results in a certain injury, even one not foreseen,
does not invalidate the consent otherwise properly given. Rather than
his eye being hurt by a flying paper clip, what if one of the other boys
had grabbed a chair and hit the plaintiff over the head with it? Unless
the boys’ game of paper clip frenzy typically involved such escalation,
there would clearly be no consent in this scenario.



4. Causation. Another potential stumbling block faced by the
plaintiff in McQuiggan, beyond the defense of consent, was proving
which of the two other boys playing the game actually shot him in the
eye. He sued both because apparently it was unclear which boy shot
the paper clip. He was only hit with one clip, which could have come
from only one of the two other boys. In Chapter 5 we will look into
various tort doctrines designed to come to the aid of a plaintiff unable
to prove causation in just such an instance. We will explore the
doctrine, in particular, of alternative liability when we confront a
hunter shot in the eye while on a hunting trip with two friends.

5. Application to Other Intentional Torts. While many cases
involving consent arise in the context of battery claims, courts apply
the defense to any intentional tort. One might be taken to consent, for
example, to being assaulted by purchasing admission to a Halloween
ghost house. An invitation to a colleague at work to come over for
dinner obviously provides consent for the colleague to enter upon
your land at the appointed time and date.

6. Consent vs. Assumption of the Risk. In Chapter 7 we will delve
into the doctrine of express assumption of the risk — where one by
contract expressly releases (in advance) a negligence claim against
another and instead assumes the risk of incurring such injuries. This
seems closely connected to consent but consent is limited to
intentional torts and most courts likewise limit express assumption
of the risk to accidental torts.

7. Problems. s there consent in the following instances?

A. Two boys agree to meet at a swing near their homes at an
appointed hour to engage in a fistfight. One boy is punched in
the eye near the end of the fight and sustained a serious eye
injury.

B. A man stands in the path of another and says, “I'm not moving.
If you want to proceed further, you'll have to try to push me out



of the way.” The other immediately shoves the man to the side,
causing the man to fall down and fracture his hip.

C. A boy and a girl are dancing when the boy asks for permission to
kiss the girl. She closes her eyes and smiles and he kisses her,

D. A grandmother living in a rough neighborhood decides she is not
going to be deterred by the gang violence and walks on the
sidewalk toward the grocery store, right through the middle of
the assembled thugs. One of them trips her, causing her to fall
and break her wrist.

E. A woman is driving down a rural farm-to-market road on her
tractor and wants to take a shortcut to a portion of her own
property by cutting through a corner of a neighbor's vacant
property. She calls the neighbor on her cell phone as she is
approaching the neighbor's property. In response to her inquiry,
the neighbor is silent but makes a sweeping gesture with his
arm, appearing to acquiesce to her request. In fact, he does not
want the woman to do so, but she proceeds anyway.

F. Jethro asks a neighbor, Jed, who owns a ‘cement pond,” for
permission for any of the neighbors to use Jed's pool during the
upcoming Fourth of July holiday. Jed readily agrees. On the
Fourth of July, without knowledge of Jed's consent to Jethro,
another neighbor, named Elly May, sees the swimming activities,
comes over, and plunges into the pool as well.

B. Limitations on Consent
1. Exceeding the Scope

KOFFMAN v. GARNETT
574 S.E.2d 258 (Va. 2003)



LACY, J.

In this case we consider whether the trial court properly
dismissed the plaintiffs’ [claims for] assault and battery.

In the fall of 2000, Andrew W. Koffman, a 13-year-old middle
school student at a public school in Botetourt County, began
participating on the school’s football team. It was Andy’s first season
playing organized football, and he was positioned as a third-string
defensive player. James Garnett was employed by the Botetourt
County School Board as an assistant coach for the football team and
was responsible for the supervision, training, and instruction of the
team's defensive players.

The team lost its first game of the season. Garnett was upset by
the defensive players’ inadequate tackling in that game and became
further displeased by what he perceived as inadequate tackling
during the first practice following the loss.

Garnett ordered Andy to hold a football and “stand upright and
motionless” so that Garnett could explain the proper tackling
technique to the defensive players. Then Garnett, without further
warning, thrust his arms around Andy's body, lifted him “off his feet by
two feet or more,"” and “slammed” him to the ground. Andy weighed
144 pounds, while Garnett weighed approximately 260 pounds. The
force of the tackle broke the humerus bone in Andy’s left arm. During
prior practices, no coach had used physical force to instruct players
on rules or techniques of playing football.

In [their pleading the Koffmans] alleged that Andy was injured as a
result of Garnett's intentional acts of assault and battery. Garnett filed
a demur, asserting that the [pleading] did not allege sufficient facts to
support a lack of consent to the tackling demonstration and,
therefore, did not plead causes of action for assault or battery. The
trial court dismissed the action, finding that the facts alleged were
insufficient to state [claims for] assault or battery because the
instruction and playing of football are ‘“inherently dangerous and



always potentially violent." In this appeal, the Koffmans assert that
they pled sufficient facts to sustain their claims of assault and
battery.

The trial court held that the [plaintiffs’ complaint] was insufficient
as a matter of law to establish causes of action for the torts of
assault and battery. We begin by identifying the elements of these
two independent torts. The tort of assault consists of an act intended
to cause apprehension of [a harmful or offensive] contact, and that
creates in that other person's mind a reasonable apprehension of an
iImminent battery. The tort of battery is an unwanted touching which
Is neither consented to, excused, nor justified. Although these two
torts “go together like ham and eggs,’ the difference between them is
‘that between physical contact and the mere apprehension of it. One
may exist without the other." Prosser and Keeton on Torts §10 at 46.

The Koffmans' [pleading] does not include an allegation that Andy
had any apprehension of an immediate battery. This allegation
cannot be supplied by inference because any inference of Andy's
apprehension is discredited by the affirmative allegations that Andy
had no warning of an imminent forceful tackle by Garnett. The
Koffmans argue that a reasonable inference of apprehension can be
found “in the very short period of time that it took the coach to lift
Andy into the air and throw him violently to the ground.” At this point,
however, the battery alleged by the Koffmans was in progress.
Accordingly, we find that the pleadings were insufficient as a matter
of law to establish a cause of action for civil assault.

The [Koffmans' pleading] is sufficient, however, to establish a
cause of action for the tort of battery. The Koffmans pled that Andy
consented to physical contact with players “of like age and
experience” and that neither Andy nor his parents expected or
consented to his “participation in aggressive contact tackling by the
adult coaches." Further, the Koffmans pled that, in the past, coaches
had not tackled players as a method of instruction. Garnett asserts



that, by consenting to play football, Andy consented to be tackled, by
either other football players or by the coaches.

Whether Andy consented to be tackled by Garnett in the manner
alleged was a matter of fact. Based on the [Koffmans’ allegations],
reasonable persons could disagree on whether Andy gave such
consent. Thus, we find that the trial court erred in holding that the
Koffmans' [pleading] was insufficient as a matter of law to establish a
claim for battery.

DISSENT

Justice Kinser, concurring in part and dissenting in part.

| [disagree] with the majority opinion [on] the issue of consent as it
pertains to the intentional tort of battery. The thrust of the plaintiffs’
allegations is that they did not consent to “Andy’'s participation in
aggressive contact tackling by the adult coaches” but that they
consented only to Andy's engaging “in a contact sport with other
children of like age and experience”

It is notable, in my opinion, that the plaintiffs admitted in their
pleading that Andy's coach was “responsible . . . for the supervision,
training and instruction of the defensive players” It cannot be
disputed that one responsibility of a football coach is to minimize the
possibility that players will sustain “something more than slight
injury” while playing the sport. A football coach cannot be expected
“to extract from the game the body clashes that cause bruises, jolts
and hard falls." Instead, a coach should ensure that players are able to
‘withstand the shocks, blows and other rough treatment with which
they would meet in actual play” by making certain that players are in
‘sound physical condition,” are issued proper protective equipment,
and are “taught and shown how to handle [themselves] while in play.”
The instruction on how to handle themselves during a game should
include demonstrations of proper tackling techniques. By voluntarily
participating in football, Andy and his parents necessarily consented



to instruction by the coach on such techniques. The alleged battery
occurred during that instruction.

Additionally, the plaintiffs did not allege that the tackle itself
violated any rule or usage of the sport of football. Nor did they plead
that Andy could not have been tackled by a larger, physically stronger,
and more experienced player either during a game or practice.
Tackling and instruction on proper tackling techniques are aspects of
the sport of football to which a player consents when making a
decision to participate in the sport.

In sum, | conclude that the plaintiffs did not sufficiently plead a
claim for battery. We must remember that acts that might give rise to
a battery on a city street will not do so in the context of the sport of
football.

NOTES AND PROBLEMS

1. Rules of the Game. The dissenting judge had a difference of
opinion from the majority as to whether the coach'’s conduct was a
part of the understood activity in which the plaintiff had agreed to
participate. The dissent argues that, because the plaintiff could have
been hurt by a large player by being tackled either in practice or a
game, his consent was broad enough to cover the coach’s conduct.
Do you see the difference, though, between consenting to other
teenage players hitting you, and consenting to a large adult coach
tackling you? A number of courts have distinguished between normal,
though harmful, contacts that occur in certain sports and intentional
efforts to harm a competitor in a way that violates a rule designed to
protect player safety. See e.g., Overall v. Kadella, 367 N.W.2d 352
(Mich. App. Ct. 1984)(discussing results of various claims for battery
made by sports competitors, affirming judgment for plaintiff for
battery after being hit by a competitor after the conclusion of a
hockey game).



2. Problems. Do you believe that consent destroys the following
battery claims?

A. After the Koffman case, the same coach from Virginia continues
tackling players on his team in order to demonstrate proper
tackling techniques. One of these student athletes gets hurt. Is
this student in any worse position than the plaintiff in Koffman
to sue for battery?

B. A defensive lineman in a football game commits a late hit on a
quarterback and dislocates the quarterback's collarbone. He
draws a 15-yard penalty for the late hit.

C. Another defensive lineman, after the whistle blows the play
dead, intentionally stomps on the face of the downed offensive
player, breaking his nose.

2. Fraud

HOGAN v. TAVZEL



660 So. 2d 350 (FI. Dist. Ct. App. 1995)

SHARP, W, J.

Hogan appeals from a Final Judgment which dismissed her
second amended complaint with prejudice. She sued her former
husband, Tavzel, for negligence, battery, fraudulent concealment, and
the intentional infliction of emotional distress. The substance of her
complaint was that in 1989-90, through consensual sex, Tavzel
infected her with genital warts (condylomhea acuminata) at a time he
knew of his disease, but she did not, and she was not warned. The
trial court held . . . that there is no tort of battery for consensual sex
which results in the transmission of a sexually transmitted disease.
We reverse.

Hogan and Tavzel were married for fifteen years but encountered
marital problems which caused them to separate. During a period of
attempted reconciliation between October of 1989 and January 1990,
Tavzel infected Hogan with genital warts. He knew of his condition
but failed to warn Hogan or take any precaution against infecting her.
The parties were divorced on May 8, 1990. Hogan brought this suit in
1993. The trial court . . . dismissed the battery count because he
found that consensual sexual intercourse fails as a matter of law to
establish the element of unconsented to touching which is required to
sustain the tort of battery. The trial judge noted that Florida law has
not, as yet, recognized a cause of action for battery due to the
transmission of a sexually communicable disease. With regard to this
Issue, we agree this is a case of first impression in this state.

We . . . turn our attention to dismissal of the battery count. Since
this is a case of first impression in Florida, it is appropriate to look to
other jurisdictions for guidance. A case similar to the one presented
here is Kathleen K. v. Robert B., 150 Cal. App. 3d 992 (Cal. 2d Dist.
1984). There, a cause of action in battery was approved when one
partner contracted genital herpes from the other partner. The facts



indicated that the infecting partner had represented he was free from
any sexually infectious disease, and the infected partner would not
have engaged in sexual relations if she had been aware of the risk of
infection. The court held that one party's consent to sexual
intercourse is vitiated by the partner's fraudulent concealment of the
risk of infection with venereal disease (whether or not the partners
are married to each other). This is not a new theory. See, De Vall v.
Strunk, 96 S\W.2d 245 (Tx. App. 1936); Crowell v. Crowell, 105 S.E.
206 (1920).

The Kathleen K. court recognized that:

[a] certain amount of trust and confidence exists in any intimate relationship, at
least to the extent that one sexual partner represents to the other that he or she
is free from venereal or other dangerous contagious disease.

Kathleen K. at 150 Cal. App. 3d 996.

The Restatement of Torts Second (1977) also takes the view that
consent to sexual intercourse is not the equivalent of consent to be
infected with a venereal disease. Specifically, it provides the following
example:

A consents to sexual intercourse with B, who knows that A is ignorant of the
fact that B has a venereal disease. B is subject to liability to A for battery.

lllus. 5 §892B. Other authorities also conclude that a cause of action
in battery will lie, and consent will be ineffective, if the consenting
person was mistaken about the nature and quality of the invasion
intended. See, Prosser and Keeton, n. 105, §18 at 119-20.

We see no reason, should the facts support it, that a tortfeasor
could not be held liable for battery for infecting another with a
sexually transmissible disease in Florida. In so holding, we align
ourselves with the well established, majority view which permits
lawsuits for sexually transmitted diseases. Hogan's consent, if
without the knowledge that Tavzel was infected with a sexually



transmitted disease, was the equivalent of no consent, and would not
be a defense to the battery charge if successfully proven.

McPHERSON v. McPHERSON
712 A.2d 1043 (Me. 1988)

DANA, J.

Nancy McPherson appeals from the judgment of the Superior
Court denying her [cause of action for] battery [arising] from her claim
that her husband, Steven McPherson, infected her with a sexually
transmitted disease he acquired through an extramarital affair.

Nancy filed a complaint against Steven, after their divorce,
claiming that he had infected her with a sexually transmitted disease,
Human Papilloma Virus (HPV). Nancy alleged that Steven acquired
HPV through a clandestine extramarital affair with Jane Doe. The
complaint further alleges that Steven transmitted the disease to her,
prior to their divorce, through sexual intercourse.

Following a jury-waived trial, the court made the following factual
findings: that Nancy *has been and may still be infected with HPV”;
that it is more likely than not that she was infected with HPV through
sexual contact with another individual, that Steven was the only
sexual partner that Nancy has ever had; and that it was more likely
than not that Steven infected Nancy with HPV. The court also noted
that, even though Steven did not then exhibit evidence of the HPV
infection, “this is in no way proof that he is not now in a latent stage
nor does it demonstrate or have any probative value as to whether or
not he was a carrier’ at the time he allegedly infected Nancy. The
court found further that Steven had a sexual relationship with Doe,
that he had sexual intercourse with Nancy after having intercourse
with Doe, that he did not disclose his sexual relationship with Doe to
Nancy, and that he took no steps to protect Nancy from possible
infection with a sexually transmitted disease. Finally, the court found



that Steven “did not know or have reason to know" that he might have
HPV at the time he infected Nancy because he had no physical
symptoms of HPV infection, he had no knowledge of any other
partner having symptoms of HPV, and he had no medical diagnosis of
any kind of a sexually transmitted disease.

Nancy . . . challenges the court's judgment with regard to the
assault and battery claim. The court found that no assault and
battery occurred because the sexual intercourse between Steven and
Nancy was consensual. She argues that her consent to have sexual
intercourse with Steven was vitiated by the fact that he failed to
inform her of his extramarital affair.

‘One who effectively consents to conduct of another intended to
invade his interests cannot recover in an action of tort for the conduct
or for harm resulting from it Restatment (Second) of Torts §892A(1)
(1977). Consent may be vitiated, however by misrepresentation:

If the person consenting to the conduct of another is induced to consent by a
substantial mistake concerning the nature of the invasion of his interests or the
extent of the harm to be expected from it and the mistake is known to the other
or is induced by the other's misrepresentation, the consent is not effective for
the unexpected invasion or harm.

Id. §892B(2). By way of illustration, the Restatement provides: ‘A
consents to sexual intercourse with B, who knows that A is ignorant
of the fact that B has a venereal disease. B is subject to liability to A
for battery." Id. §892B(2) cmt. e, illus. 5.

Nancy argues only that Steven misled her concerning his fidelity.
Given the court's finding that Steven neither knew nor should have
known of his infection with HPV, however, Nancy cannot argue that
Steven misled her “concerning the nature of the invasion of [her]
interest or the extent of the harm to be expected” therefrom. If the
defendant, ignorant of the fact that he was infected with a sexually
transmitted disease, has sexual intercourse with the plaintiff, “the
defendant will not be liable, because the plaintiff consented to the



kind of touch intended by the defendant, and both were ignorant of
the harmful nature of the invasion.” Prosser & Keeton, The Law of
Torts §18 at 119 (5th Ed. 1984); see Hogan v. Tavzel, 660 So. 2d 350
(Fla. Dist. Ct. App. 1995). Thus, Steven may not be held liable for
assault and battery.

NOTES AND PROBLEMS

1. Fraud. The Hogan court held that the defendant’s fraud tainted
the consent, rendering it inoperable. Fraud plays a major role in tort
litigation. In both Hogan and McPherson, plaintiffs invoked fraud to
attempt to render the affirmative defense of consent void. Later, in
Chapter 7, we will explore some general defenses available in any tort
case. Specifically, in the context of exploring the defense of the
statute of limitations (i.e., the untimely filing of a lawsuit) we will see
that the related doctrine of fraudulent concealment similarly renders
inoperable that defense. Further, fraud can be used as its own stand-
alone cause of action when someone is induced to enter into a
business transaction through the defendant's misrepresentation of
some fact. This cause of action is covered in Chapter 13 Business
Torts. Beyond torts, fraud is relevant in many areas of the law. It plays
a major role in the field of contracts as a defense to contract
enforcement, and in bankruptcy law it can be invoked to avoid
protection of a debtor who defrauded a creditor.

2. Problems. Based upon the courts’' opinions in Hogan and
McPherson, would the plaintiff's consent in the following scenarios
be vitiated by the defendant's fraudulent misconduct? Can you
articulate a clear rule that differentiates in these scenarios when
consent is invalid?

A. John and Susan are unmarried. John knows he has an STD but
fails to inform Susan of this fact. After they have sex, Susan
discovers she has been infected.



B. John and Susan are married but John is secretly having an affair
with another woman. Susan does not know about this affair and
she and John continue to have sex. Susan eventually discovers
the infidelity and is upset.

C. John and Susan are unmarried. After the prom, John tells Susan
that he loves her and then they have sex. John never calls again
and Susan is upset. During discovery in the lawsuit, Susan finds
an entry in John's diary where he admits he never loved Susan.

3. Seduction. At common law, many states recognized a cause of
action brought by the father of a young, previously virtuous woman
who had been induced to have sexual relations with the defendant
based upon a false promise of marriage. In effect, the law treated the
woman as tainted property and provided for recovery to aid in
providing financial support on the theory that she was no longer
suitable as a wife for another. There are many conceptual problems
with this, in addition to the offensive presumptions underlying such a
tort, and all courts have abandoned this cause of action.



IMl DEFENSE OF SELF, OTHERS, AND PROPERTY

The common thread holding together the tapestry of the various
intentional torts is the principle of individual autonomy and freedom.
We get to decide, generally, who touches our bodies, our castle, and
our toys. When tortfeasors threaten those rights, the law certainly
affords a court-driven remedy in terms of recognizing causes of
action that provide monetary recovery to alleviate the violation. But in
an effort to promote more efficient responses, ameliorate the
consequences of the violation of our rights, and reflect the reality of
our human nature, tort law also recognizes certain self-service rights.
That Is, the law permits us to take action that would otherwise be
tortious in order to defend our legitimate interests in autonomy and
freedom. When another's misconduct constitutes a legitimate threat
of harm to our bodies (or our stuff), the law permits us to cause
harmful contacts to the source of our threat; that is, the law permits
us to engage in acts of self-defense. Similarly, the law permits us to
defend others who are threatened. Of course, not every perceived
threat validates causing harm to others. And not every legitimate
threat permits unlimited response. We will begin with perhaps the
most instinctive reaction to a threat to our own physical well-being —
the urge to lash out at others to protect ourselves.

A. Self-Defense

SLAYTON v. McDONALD
690 So. 2d 915 (La. Ct. App. 1997)

WILLIAMS, J.



The plaintiff, Slayton, appeals a trial court judgment rendered in
favor of the defendant, McDonald, rejecting plaintiff's claim for
personal injuries sustained as the result of a shooting incident. For
the reasons assigned below, we affirm the trial court’s judgment.

On the afternoon of May 20, 1994, fourteen-year-old Daniel
McDonald and fourteen-year-old James Slayton had a disagreement
while riding the school bus to their neighboring Dubach homes.
Slayton was the larger of the two boys and was attending high
school. McDonald was attending junior high school. The
disagreement began when Slayton threw a piece of paper at
McDonald. After McDonald threw the paper back at Slayton, Slayton
threatened to come to McDonald's house. McDonald told Slayton not
to come to his house. When asked about Slayton's reputation as a
fighter, McDonald testified he had heard that Slayton had won fights
against people larger than himself, and that Slayton could “take care
of himself pretty good.

Later that afternoon, after McDonald arrived at home, he went
outside his house and saw Slayton walking up the long driveway
toward him. Slayton testifled that he went to McDonald's house
because he wanted to talk to McDonald about “kicking and punching
on little kids and about messing with me and stuff” There were no
adults present at McDonald’'s home when Slayton arrived at the
residence. McDonald yelled at Slayton to go home. However, Slayton
kept walking up McDonald's driveway. Slayton testified that he did not
hear McDonald's warning. After shouting the warning to Slayton,
McDonald went into his house, got his twelve-gauge shotgun, came
back outside and loaded the gun with #7 1/2 shot shells. McDonald
testified that Slayton saw him load the gun; Slayton said that he did
not. Again, McDonald asked Slayton to leave and Slayton refused.

McDonald then retreated into his home and called 911 to request
help. McDonald testified that he closed the front door of his house
after retreating inside. Slayton testified that the door was open.



However, it is undisputed that the front door of the McDonald home
did not have a lock and anyone could open it from the outside.

As McDonald spoke to the 911 operator, Slayton came inside
McDonald's house. The transcript of the 911 conversation reveals
that McDonald told Slayton to leave several times, to no avail.
McDonald can be heard to say: ‘I think he's like sixteen. He's a lot
bigger than me and he's in my house”, "Don’t take another step
towards me”; and, “If he keeps coming toward me I'm going to shoot
him.

McDonald testified that Slayton pointed at his own leg, dared
McDonald to shoot, and said that McDonald “didn't have the guts” to
shoot. McDonald also stated that Slayton told him he was going to
teach him a lesson and “kick my [McDonald's] ass.” Slayton testified
that after McDonald threatened to shoot him, he told McDonald that if
McDonald shot him, he would get up and beat McDonald.

When asked if he was afraid when Slayton came into his house,
McDonald testified that Slayton frightened him because “he [Slayton]
had a crazy look in his eye. | didn't know what he was going to do
after he didn't stop for the gun, | thought he must have been crazy.
McDonald also told the 911 operator that “he’s kinda crazy, | think”
McDonald testified that Slayton “asked me if | could get him before he
got to me and got the gun first. | was afraid that if he came past the
gun that he was crazy enough to kill me”

At some point during the encounter, Slayton's younger sister,
Amanda, arrived at the McDonald home and asked Slayton to leave
because McDonald was armed. According to McDonald, Slayton
refused to leave by saying “he's too scared to shoot me. He's about to
cry. The 911 operator told McDonald several times not to shoot
Slayton; McDonald said ‘I ain't gonna shoot him but in the leg. But |
have to defend myself." Slayton testified that McDonald never pointed
the shotgun at his head or chest.



What happened next was a matter of some dispute. On the 911
transcript, McDonald tells Slayton that “I might just count to three’
Slayton testified that he was kneeling down because he was “resting
waiting for the cops to get there so | could tell my story.” However,
Amanda Slayton and McDonald testified that Slayton was standing.
Both Amanda and James Slayton testified that Slayton did not make
a move toward McDonald, and Slayton testifled that at all times
during the incident, he was never more than two feet inside the
McDonald home. However, McDonald testified that Slayton then
began to count and to move “eight feet at least” into the home. On the
tape of the 911 conversation, most of what Slayton says is inaudible,
but, at the point where McDonald states that he might count to three,
Slayton can be heard to count “‘one —two — three.” McDonald then
shot Slayton once in the left knee. Slayton's grandmother arrived
shortly thereafter, pulled Slayton out of the McDonald home and
waited for the paramedics and law enforcement authorities to arrive.

McDonald testified that from his experience, a load of #71/2 shot
did not do a great deal of damage to animals at ordinary hunting
distance, but he had never fired his shotgun at anything so close
before. On the 911 tape, McDonald can be heard saying, “I ain't got
but squirrel shot in here.” Nevertheless, according to one of Slayton's
doctors, Dr. Richard I. Ballard, the shot charge caused Slayton a
‘devastating” and ‘“severe” injury that will require knee fusion
rendering his knee permanently stiff and the injured leg at least an
inch shorter than the other leg. Slayton and his parents testified that
the injury had caused Slayton tremendous pain and had drastically
reduced or eliminated his ability to engage in activities he used to
enjoy.

The trial court rejected [plaintiff's claim finding that] Slayton, “a
much larger opponent who had a reputation for fighting," was the
aggressor in the encounter and that McDonald acted reasonably
under the circumstances in protecting himself using only that force



necessary to prevent a forcible offense against his person. From this
adverse judgment, plaintiff appeals.

The plaintiff contends the trial court erred in finding that the
defendant's son acted reasonably under the circumstances
surrounding this incident, and thus, was justified in shooting the
plaintiff's son in the leg. We do not find that the trial court erred.

[Tort doctrines preclude] tort recovery where the plaintiff acts in
such a way to provoke a reasonable person to use physical force in
fear or anticipation of further injury at the hand of the aggressor
plaintiff, unless the person retaliating has used excessive force to
repel the aggression.

Generally, one is not justified in using a dangerous weapon in self-
defense if the attacking party is not armed but only commits battery
with his fists or in some manner not inherently dangerous to life.
However, resort to dangerous weapons to repel an attack may be
justifiable in certain cases when the fear of danger of the person
attacked is genuine and founded on facts likely to produce similar
emotions in reasonable men. Under this rule, it is only necessary that
the actor have grounds which would lead a reasonable man to believe
that the employment of a dangerous weapon is necessary, and that
he actually so believes. All facts and circumstances must be taken
into account to determine the reasonableness of the actor's belief,
but detached reflections or a pause for consideration cannot be
demanded under circumstances which by their nature require split
second decisions. Various factors relied upon by the courts to
determine the reasonableness of the actions of the party being
attacked are the character and reputation of the attacker, the
belligerence of the attacker, a large difference in size and strength
between the parties, an overt act by the attacker, threats of serious
bodily harm, and the impossibility of a peaceful retreat.

In the instant case, McDonald testifled that he believed that
Slayton had beaten up people larger than himself, and, in essence,



was capable of giving McDonald a beating as well; Slayton admitted
that he had been in two fights while attending junior high school but
gave no details of those altercations. Moreover, Slayton exhibited
marked belligerence by refusing to leave McDonald's home despite
repeated demands by McDonald while the latter was on the
telephone with law enforcement authorities and was armed with a
loaded twelve-gauge shotgun. This combination of reputation and
belligerence evidence provides support for the trial court's conclusion
that “the presence of the shotgun and defendant’s threats were
insufficient to thwart plaintiff's advances." It is undisputed that
Slayton was considerably physically larger than McDonald, and the
trial court accepted McDonald's testimony that Slayton had
threatened to harm him. Indeed, Slayton himself admitted that he told
McDonald that if McDonald shot him, he was going to get up and
beat McDonald.

The trial court’s finding that McDonald shot Slayton “to stop the
plaintiff's advance” is a decision based upon the court’s judgment of
the credibility of the witnesses. Although both Slayton and his sister
contradicted McDonald's testimony that Slayton was advancing
when he was shot, Slayton's testimony that he was kneeling down
when he was shot is contradicted by that of his sister and McDonald.
Additionally, Slayton's testimony that he never came more than two
feet into the house is contradicted by A.S. McDonald's testimony that
he found blood about ten feet inside his home. Finally, the 911 tape,
on which Slayton's voice became clearly audible only seconds before
McDonald shot him, is further support for the conclusion that Slayton
was advancing upon McDonald when shot. From its reasons for
judgment, it is apparent that the trial court chose to credit
McDonald's version of events over Slayton's version. Because the
record supports this decision, it will not be disturbed on appeal.

Finally, it is evident that McDonald was simply unable to retreat
from the encounter. While retreat is not a condition precedent for a
finding of self-defense using justifiable force, in our opinion, the



retreat of a lawful occupant of a home into a position in his home
from which he cannot escape an attacker except by the use of force
Is strong evidence that the occupant's use of force to prevent the
attack is proper. Although a shotgun may be a deadly weapon,
McDonald used the gun in a way that he calculated would stop the
attack without fatally injuring Slayton. Further, as recited above,
McDonald testified that he was “afraid that if he [Slayton] came past
the gun that he was crazy enough to kil me" Under these
circumstances, where McDonald was on the telephone with law
enforcement authorities and had repeatedly demanded that Slayton
leave, and Slayton continued to advance and threaten McDonald, we
cannot disagree with the trial court’'s conclusion that McDonald used
reasonable force to repel Slayton's attack.

NOTES AND PROBLEMS

1. Application of Self-Defense Privilege. In the foregoing case, the
defendant invokes the affirmative defense of self-defense to defeat a
battery claim by the plaintiff. Self-defense has many potential
applications as one can use self-defense (when a reasonable belief
exists that it is necessary) as a defense to other intentional torts as
well, such as assault, trespass, or false imprisonment, when the
defendant is threatened with various types of tortious misconduct by
the plaintiff,

2. Deadly Force. The court notes that deadly force is usually
unjustified In self-defense when the attacker is unarmed.
Circumstances would often yield this result but there is no per se rule
to this effect. Rather, the principle is that deadly force is permissible
when a defendant has a reasonable belief that such force is
necessary to prevent serious bodily injury to himself threatened by
the plaintiff. What circumstances convinced the court in Slayton that
the use of a shotgun was appropriate against an unarmed teenager?



How important to the court's conclusion was the fact that the
defendant only shot at the plaintiff's leg rather than attempting to
shoot to kill?

3. Duty to Retreat. In Slayton, the court notes that “retreat is not a
condition precedent for a finding of self-defense” but rather one factor
to consider in determining if the defendant’s reaction to the threat
was justified. Courts have not been consistent in their view of
whether one must first attempt to retreat from a threat before using
deadly force. The Second Restatement offered the following
compromise position:

[Tlhe interest of society in the life and efficiency of its members
and in the prevention of the serious breaches of the peace
involved in bloody affrays requires one attacked with a deadly
weapon, except within his own dwelling place, to retreat before
using force intended or likely to inflict death or serious bodily
harm upon his assailant, unless he reasonably believes that there
is any chance that retreat cannot be safely made. But even the
slightest doubt, if reasonable, is enough to justify his standing his
ground, and in determining whether his doubt is reasonable every
allowance must be made for the predicament in which his
assailant has placed him.

Restatement (Second) of Torts §65, cmt. g (1965). Some states, by
statutory enactment, have modified some of these common law
principles concerning self-defense. For example, Florida famously
adopted in 2005 a so-called “Stand-Your-Ground” law that provides
that:

A person who is not engaged in an unlawful activity and who is
attacked in any place where he or she has a right to be has no
duty to retreat and has the right to stand his or her ground and
meet force with force, including deadly force if he or she



reasonably believes it is necessary to do so to prevent death or
great bodily harm to himself . ..

This statute became the center of the media's coverage of the
Travyon Martin case. Many states also have statutes adopting a
‘Castle Doctrine” that declares that retreat is not needed if the person
is attacked in their home. Our focus is upon the basics of the
common law of this defense.

“LADIES AND GENTLEMEN OF THE JURY ...

3.10 New Jersey Model Civil Jury Charges Self Defense

Fundamentally, no person has a lawful right to lay hostile
and menacing hands on another. However, the law does not
require anyone to submit meekly to the unlawful infliction of
violence upon him/her. He/She may resist the use or
threatened use of force upon him/her. He/She may meet force
with force, but he/she may use only such force as reasonably
appears to him/her to be necessary under all the
circumstances for the purpose of self-protection. Accordingly,
if you find that the defendant in this case has succeeded in
proving that he/she was under attack by the plaintiff, and that
the injury sustained by the plaintiff was inflicted by the
defendant's having used only such force as, under all the
circumstances, was necessary or reasonably appeared to
have been necessary for his/her own protection, then the
defense of self-defense has been proven, and you must find in
favor of the defendant and against the plaintiff. Should you
find, however, that the defendant was not under attack, or, if
he/she was under attack, that he/she used more force than
reasonably appeared necessary to defend himself/herself, or




that he/she continued the use of force after the apparent
necessity for self-defense had ceased, then the defense of
self-defense has not been proven.

B. Defense of Others

The law generally does not require us to come to the aid of others
who are imperiled. But if an actor does choose to intervene on behalf
of another facing danger at the hands of the plaintiff, may the actor
be justified in causing harm to the plaintiff to protect the interests of
the other? If so, what standard should apply to determine when such
a privilege exists and the extent of the privilege? Young v. Warren
discusses and applies the privilege of defense of others.

YOUNG v. WARREN
383 S.E.2d 381 (N.C. App. 1989)

GREENE, J.

In this civil action the plaintiff appeals from a final judgment
entered by the trial court, pursuant to a jury verdict, denying any
recovery on a wrongful death action.

The evidence introduced at trial showed that defendant shot and
killed Lewis Reid Young (“Young”) on 12 May 1986. The death
occurred as a result of a 20-gauge shotgun blast fired at close range
into the deceased’s back. On 14 October 1986, the defendant pled
guilty to involuntary manslaughter.

Prior to the shooting, in the early morning hours of 12 May 1986,
Young, who had been dating defendant's daughter for several
months, went to the home of defendant's daughter who lived with her
two children within sight of the defendant’s residence. Upon arriving



at the defendant's daughter's home, Young threw a large piece of
wood through the glass in the front door. He then entered the home
by reaching through the broken window and unlocking the door. Once
inside the house Young argued with the defendant’'s daughter and
‘jerked” her arm. At that point, the defendant arrived with his loaded
shotgun, having been awakened by a telephone call from a neighbor,
his ex-wife, who had told him “something bad is going on” at his
daughter's house. When the defendant arrived at his daughter's
house, he heard screaming and saw Young standing inside the door.
The defendant then testified:

A. | told him like, ‘Come on out. This doesn't make any sense, and he

kind of came forward, you know, kind of had his hands up like

that. (Indicating) | backed away from the door and | told him to

get on out. 'This can be taken care of tomorrow, or something to

that effect.

You told him to get the hell out, didn't you?

Well, okay; something like that.

Okay. And then what happened?

Then he walked out the door and | just backed up like he came

out the door and he walked over about six feet. There is a cement

porch there, and he stepped right there, and | was behind him

anywhere from a foot to eighteen inches, maybe even two foot,

and he stopped. And in my opinion, he started to turn around. . . .

Q. What did he do?

A. He stopped and started to lower his hands and started to turn
around.

Q. What did you do?

A. | prodded him with the gun and told him to get on out, and that's
when it went off.

>0 PO

The trial judge submitted [a question to the jury, to which the
plaintiff objected]:



Did the defendant, William S. Warren, act in the lawful defense of his daughter,
Autumn Stanley, and her children, his grandchildren?

Answer: Yes.

The determinative issue Iis whether the trial court erred in
submitting the defense of family issue to the jury.

We first determine whether a defendant in a civil action may
assert defense of family to justify assault on a third party. While self-
defense and defense of family are seen more often in the context of
criminal law, these defenses are nonetheless appropriate in civil
actions. See Harris v. Hodges, 291 S.E.2d 346 (1982); S. Spieser, C.
Krause & A. Gans, The American Law of Torts Sec. 5:8 at 802 (1983)
(self-defense and defense of others recognized in both criminal and
civil law); 22A Am. Jur. 2d Death Sec. 163 at 237 (1988) (the “defense
of self-defense is available in a wrongful death action”).

If the defenses apply, the defendant's conduct is considered
‘privileged” and the defendant is not subject to tort liability for actions
taken within the privilege. The defenses, as they result in avoidance of
liability, are considered affirmative defenses and must be affirmatively
pled. The burden of proof is on the defendant to prove the defenses
by a preponderance of the evidence.

An assault on a third party in defense of a family member is
privileged only if the “defendant had a well-grounded belief that an
assault was about to be committed by another on the family
member” State v. Hall, 366 S.E.2d 527, 529 (1988). However, in no
event may defendant’s action be in excess of the privilege of self-
defense granted by law to the family member. The privilege protects
the defendant from liability only to the extent that the defendant did
not use more force than was necessary or reasonable. Prosser &
Keeton, The Law of Torts Sec. 20 at 130 (5th ed. 1984); Hall, 89 N.C.
App. 366 S.E.2d at 528. Finally, the necessity for the defense must “be
immediate, and attacks made in the past, or threats for the future, will
not justify” the privilege. Prosser & Keeton, The Law of Torts at 130.



[Tlhe record contains no evidence that the defendant reasonably
believed his daughter was, at the time of the shooting of the plaintiff,
in peril of death or serious bodily harm. At that time, the plaintiff
stood outside the house with his back to the defendant. Defendant's
daughter and children were inside the house, removed from any likely
harm from plaintiff. Accordingly, assuming arguendo the “defense of
family” had been adequately pled or tried by consent, the evidence in
this trial did not support the submission of the issue to the jury, and
the plaintiff is entitled to a new trial.

NOTES AND PROBLEMS

1. Reasonable Belief. The ultimate standard for defense of others
Is the same standard we have already seen in self-defense — the “well
grounded” or reasonable belief of the actor dictates the contours of
the privilege. There are two parts to this privilege: (1) the defendant’s
actual subjective state of mind must be that the force used is
necessary to protect the life or well-being of others from the plaintiff;
and (2) the objective reasonableness of the defendant'’s belief based
upon all of the circumstances and information available to the
defendant. In this regard, in another portion of the Young opinion the
court addressed the trial court's admission of certain volatile
evidence:

Plaintiff first contends the trial court erred in denying his in limine
motion seeking to prevent the admission of testimony concerning
Young's possession of a firearm and his blood/alcohol level. We
agree. An autopsy report indicated Young's blood/ alcohol level at
the time of his death was .23 and that a detective removed a .22
caliber pistol from plaintiff's pocket after his death. However, no
testimony exists on record that the defendant knew Young had a
handgun in his possession or that he was aware that Young had
consumed any alcohol. Accordingly, we determine this evidence



was not relevant . . . and the motion in limine should have been
allowed.

Can you understand why this evidence was irrelevant?

2. Triggering of the Privilege. In Young, the court holds that the
evidence fails to establish any evidentiary basis for invocation of the
defense of others privilege on the part of the father and that the jury
should not have even had the issue submitted to them for their
determination. When you read the testimony of the defendant, is it
clear that he intended to fire his gun or just to nudge the decedent
with it? What could possibly justify holding the defendant liable for
the battery if the evidence suggests firing the weapon was not
intentional?

3. Defense of Family or Others. The court refers to the privilege to
protect a family member from a perceived threat. Originally this
privilege was so limited. However, because it makes no sense to
provide a qualified legal privilege solely for the protection of family
members, courts have enlarged the defense of family into a defense
of others privilege. Now all courts recognize that any person may use
force (or the threat of imminent harm) to deter or protect any third
party whom the person reasonably believes to endangered.

4. Erroneous but Reasonable Belief. In the opinion of the court
above, It states in dicta that “in no event may defendant’s action be in
excess of the privilege of self-defense granted by law to the family
member.” Some courts have agreed with this proposition and held
that even If the defendant invoking the privilege had a reasonable
belief that force was needed to protect the third party, that the
privilege fails if the third party could not have used self-defense. For
example, the defendant might come upon the plaintiff and the third
party appearing to be in a fight when, in fact, they are merely playing a
game. Most courts, however, do not agree with this limitation and
only require that the party invoking the privilege have acted with the
requisite reasonable belief.



5. Judging the Reasonableness of the Force. \When the defendant
has a reasonable belief that either they or another faces an imminent
attack, they are permitted to use a reasonably proportional degree of
force in response. The amount of force they are permitted to use is
judged not by the results of their conduct, but by the intended force. If
a defendant intends only to push the plaintiff aside but causes great
harm, the action might be justified based upon the slight contact
intended. In Young, did the court invalidate the privilege based upon
the fact that the defendant ended up using deadly force? Or was the
defendant's legal problem that he was entitled to use no force
whatsoever under the circumstances? Note that the defendant
testified that he intended to “prod” the decedent and that the gun
‘went off" What facts in Young were most essential to the court's
conclusion that the defendant’'s conduct was unjustified?

C. Defense of Property

WOODARD v. TURNIPSEED
784 So. 2d 239 (Miss. Ct. App. 2000)

IRVING, J.

Kenwyon Woodard, a minor, by his father and next friend, filed a
complaint against John Turnipseed in the Choctaw County Circuit
Court seeking personal injury damages. The complaint arises from an
assault and battery committed with a broom against him by
Turnipseed, a large dairy farmer who, along with his two sons and
brother, owned seventeen hundred acres of dairy land. [Turnipseed
was 57 years old and weighed 145 pounds. He had a very large dairy
operation, milking 450 cows daily. Kenwyon was 17 years old, 49" tall
and weighed 95 pounds]



[The trial court denied Kenwyon’'s motion for a directed verdict on
liability and submitted the case to the jury.] The jury returned a verdict
for Turnipseed. We find merit in Kenwyon's argument that his motion
for a directed verdict as to liability should have been granted.
Accordingly, we reverse and render as to liability but remand for a
new trial on damages only.

On September 7, 1996, Kenwyon was employed as a minimum
wage milker with Turnipseed Dairy Farms of Ackerman, Mississippi.
He had been working for Turnipseed Dairy Farms approximately six
months during his latest employment but had worked for the dairy
once before. His first employment with the dairy ended when he,
according to Turnipseed, was fired by Turnipseed for not cleaning the
cows prior to attaching the milker. On September 7, he was fired
again for the same reason. According to Kenwyon, he did not know
why he was fired the first time.

On September 7, according to Turnipseed, Kenwyon, along with
two other boys, were preparing cows to be milked. One boy was
driving the cows into the stalls, another was dipping the cows' udders
in disinfectant, and Kenwyon was using paper towels to clean the
udders. Turnipseed observed that Kenwyon had passed over three
filthy cows. Upon making this observation, Turnipseed told Kenwyon,
‘you are fired, and go punch out”

Turnipseed claims that when he fired Kenwyon the first time
Kenwyon had threatened to get him. Specifically, Kenwyon had said
at that time, “I will get you for this." Remembering the previous threat,
Turnipseed “thought this boy may vandalize my time clock." Because
of this, Turnipseed decided to escort Kenwyon to the time clock.
According to Turnipseed, Kenwyon started with a verbal assault as
they walked out of the barn. Turnipseed heard the same threat he had
heard upon the first firing of Kenwyon. In any event, Turnipseed
escorted Kenwyon to the time clock, and Kenwyon changed clothes
and telephoned his father to get a ride home.



Turnipseed gave this account of the physical assault:

And now listen to this. Shirley is my foreman. | told her Shirley, | don't care if the
cows go dry, don't allow this boy back on the farm. | passed him off to her and
went back to the barn and milked. . . . Ten minutes later | step out of the barn
and there is Kenwyon. | said Kenwyon, didn't | tell you not to come back on my
farm. Which wasn't quite the truth because | didn’'t address him. | addressed
her in his presence.

Kenwyon didn't say anything. | said Kenwyon | am telling you to get off of
my property. Kenwyon said | am not going anywhere. | stood there a minute. |
looked down. There was a broom leaning against the barn. | picked the broom
up. I said Kenwyon, you see this broom. | am telling you to get off my property.
Kenwyon didn't respond in any way. | walked the eight steps to Kenwyon, and |
hit him three times with the broom. The last lick | hit him, the broom handle
cracked. Didn't break. Cracked. Kenwyon decided he wanted to leave my farm,
and he did.

As a result of the attack, Kenwyon suffered a hematoma of the
right flank, a contusion of the left forearm and some contusion to the
kidney. Michelle Parsons, a family nurse practitioner, testifled that
Kenwyon was kept in the hospital for observations for eight hours
because blood was detected in his urine. Parsons testified that the
blood in the urine was consistent with the bruised kidney suffered by
Kenwyon in the attack.

Turnipseed contends that he attacked Kenwyon in defense of self
and property. Turnipseed argues that because Kenwyon had
threatened to get him on a previous occasion as well as on the
occasion giving rise to this appeal, he reasonably feared for his safety
and the safety of his property. He contends that this is particularly
true in light of the fact that he told Kenwyon to leave, but Kenwyon
refused to do so.

We first recognize that if the facts showed that Turnipseed or his
property were imperiled by Kenwyon, he would have had a legitimate
right to defend himself and his property, but using only such force as
would have been reasonably necessary to accomplish the task. Did
the facts show any such peril? The answer is an emphatic “no.”



We look to the evidence in the light most favorable to Turnipseed.
Turnipseed testifled that, while he was escorting Kenwyon out of the
barn to the time clock, Kenwyon repeated over and over again that
Kenwyon was going to get Turnipseed. Kenwyon did nothing other
than make this threat. Turnipseed went back into the barn and began
to assist with the milking operation. Ten minutes later, Turnipseed
sees Kenwyon sitting on a car parked on Turnipseed's property.
Kenwyon has nothing in his hands and is doing nothing other than
sitting on the car. Turnipseed says to Kenwyon, “didn't | tell you not to
come back on my farm, and Kenwyon did not say anything.
Turnipseed then tells Kenwyon to get off Turnipseed's property.
Kenwyon says, ‘I am not going anywhere” Turnipseed picks up a
broom and again tells Kenwyon to get off Turnipseed’s property.
Kenwyon does not respond. Turnipseed then walks eight steps to
Kenwyon and hits him three times with the broom.

This evidence clearly shows that neither Turnipseed nor his
milking operation was in any danger of being attacked by Kenwyon,
the ninety-five pound minor. Turnipseed knew that Kenwyon had not
been able to reach anyone to get a ride off the property because
Turnipseed was there when the unsuccessful calls were made.
Further, Turnipseed knew that Kenwyon did not possess his own
transportation and that Kenwyon's father or mother transported him
to and from work at Turnipseed's Dairy Farm.

When Turnipseed approached Kenwyon just before the attack,
Kenwyon was not near any of the milking operations. He had not
come back into the barn or given any indications that he was
attempting to do so. It had been at least ten minutes since he had
been escorted out of the barn. Surely, that was enough time for him
to return and launch any attack he wanted to make if indeed he had
planned to do so.

The record is unclear as to how far Kenwyon lived from
Turnipseed’s dairy farm, but there is some indication that it was at
least between five and ten miles. Having failed to reach anyone at his



home or his grandmother's house, Kenwyon was left with the options
of walking the distance, however far, or waiting until his friend got off
work. Under these circumstances, it was not unreasonable for
Kenwyon to wait for a ride home. Granted, when he was accosted by
Turnipseed and told to leave, he should have left, but his failing to do
so did not justify the brutal attack by Turnipseed, especially
considering the fact that Kenwyon was a minor with no available
means of leaving except on foot.

Moreover, the record is clear that Turnipseed really never viewed
Kenwyon as a threat to either his person or his property. Consider this
testimony:

Q. And when you struck him, did he get off your property?

A. The first two times he stood there and glared at me. After the
third blow he started off my property.

Q. And he —did he run off the property?

A. | just observed the first few steps. | was satisfied that he was no
longer an immediate threat, and | went back to work.

Surely, if Turnipseed had been concerned that Kenwyon had
intentions of attacking him or sabotaging his milking operations, he
would have observed Kenwyon for more than “the first few steps,” and
he certainly would not have gone immediately back to work. He would
have stayed around to see just what Kenwyon was going to do.

The evidence leads us to the inevitable conclusion that the trial
court erred in not granting Kenwyon's motion for a directed verdict.
Viewing the evidence in the light most favorable to Turnipseed, as we
are required to do and have done in the preceding discussion, we are
convinced that reasonable and fairminded persons could not have
concluded that Turnipseed, a fifty-seven-year-old mature man
weighing one hundred forty-five pounds, believed himself or his
property in danger of attack from 49", ninety-five pound Kenwyon.



Accordingly, we reverse and render on the question of Turnipseed's
liability but remand the case for a new trial on damages only.

KATKO v. BRINEY
183 N.W.2d 657 (lowa 1971)

MOORE, J.

The primary issue presented here is whether an owner may
protect personal property in an unoccupied boarded-up farm house
against trespassers and thieves by a spring gun capable of inflicting
death or serious injury.

We are not here concerned with a man'’s right to protect his home
and members of his family. Defendants’ home was several miles from
the scene of the incident to which we refer.

Plaintiff's action is for damages resulting from serious injury
caused by a shot from a 20-gauge spring shotgun set by defendants
in a bedroom of an old farm house which had been uninhabited for
several years. Plaintiff and his companion, Marvin McDonough, had
broken and entered the house to find and steal old bottles and dated
fruit jars which they considered antiques.

At defendants’ request plaintiff's action was tried to a jury
consisting of residents of the community where defendants’ property
was located. The jury returned a verdict for plaintiff and against
defendants for $20,000 actual and $10,000 punitive damages.

After careful consideration of defendants’ motions for judgment
notwithstanding the verdict and for new trial, the experienced and
capable trial judge overruled them and entered judgment on the
verdict. Thus, we have this appeal by defendants.

Most of the facts are not disputed. In 1957 defendant Bertha L.
Briney inherited her parents’ farm land in Mahaska and Monroe
Counties. Included was an 80-acre tract in southwest Mahaska



County where her grandparents and parents had lived. No one
occupied the house thereafter. Her husband, Edward, attempted to
care for the land. He kept no farm machinery thereon. The
outbuildings became dilapidated.

For about 10 years, from 1957 to 1967, there occurred a series of
trespassing and housebreaking events with loss of some household
items, the breaking of windows and “messing up of the property in
general” The latest occurred June 8, 1967, prior to the event on July
16, 1967 herein involved.

Defendants through the years boarded up the windows and doors
in an attempt to stop the intrusions. They had posted “no trespass”
signs on the land several years before 1967. On June 11, 1967
defendants set “a shotgun trap” in the north bedroom. It was rigged
with wire from the doorknob to the gun’s trigger so it would fire when
the door was opened. He admitted he did so “because | was mad and
tired of being tormented” but “he did not intend to injure anyone." He
gave no explanation of why he used a loaded shell and set it to hit a
person already in the house. No warning of its presence was posted.

Plaintiff lived . . . seven miles from the old house. He had observed
it for several years while hunting in the area and considered it as
being abandoned. Plaintiff and McDonough had been to the premises
and found several old bottles and fruit jars which they took and added



to their collection of antiques. On [the date of the incident] they made
a second trip to the Briney property. They entered the old house by
removing a board from a porch window which was without glass.
While McDonough was looking around the kitchen area plaintiff went
to another part of the house. As he started to open the north
bedroom door the shotgun went off striking him in the right leg above
the ankle bone. Much of his leg, including part of the tibia, was blown
away.

Plaintiff testified he knew he had no right to break and enter the
house with intent to steal bottles and fruit jars therefrom. He further
testified he had entered a plea of guilty to larceny in the nighttime of
property of less than $20 value from a private building.

The main thrust of defendants’ defense in the trial court and on
this appeal is that “the law permits use of a spring gun in a dwelling
or warehouse for the purpose of preventing the unlawful entry of a
burglar or thief” They repeated this contention in their exceptions to
the trial court’s instructions . . ..

[The trial court instructed the jury as follows]

You are hereby instructed that one may use reasonable force in the protection
of his property, but such right is subject to the qualification that one may not
use such means of force as will take human life or inflict great bodily injury.
Such is the rule even though the injured party is a trespasser and is in violation
of the law himself. [and]

An owner of premises is prohibited from willfully or intentionally injuring a
trespasser by means of force that either takes life or inflicts great bodily injury;
and therefore, a person owning a premise is prohibited from setting out “spring
guns” and like dangerous devices which will likely take life or inflict great bodily
injury, for the purpose of harming trespassers. The fact that the trespasser may
be acting in violation of the law does not change the rule. The only time when
such conduct of setting a “spring gun” or a like dangerous device is justified
would be when the trespasser was endangering human life by his act.

The overwhelming weight of authority, both textbook and case
law, supports the trial court's statement of the applicable principles of



law.
Prosser on Torts, Third Edition, pages 116-118, states:

[Tlhe law has always placed a higher value upon human safety than upon mere
rights in property, it is the accepted rule that there is no privilege to use any
force calculated to cause death or serious bodily injury to repel the threat to
land or chattels, unless there is also such a threat to the defendant's personal
safety as to justify self-defense . . . spring guns and other man-killing devices
are not justifiable against a mere trespasser, or even a petty thief. They are
privileged only against those upon whom the landowner, if he were present in
person would be free to inflict injury of the same kind.

The legal principles stated by the trial court in [these] instructions
are well established and supported by the authorities cited and
quoted supra. There is no merit in defendants’ objections and
exceptions thereto. Defendants’ various motions based on the same
reasons stated in exceptions to instructions were properly overruled.

NOTES AND PROBLEMS

1. Proportional Defense. Both of the foregoing cases acknowledge
property owners' right to defend themselves and their property. For
either, the privilege is triggered by “reasonable belief” that the plaintiff
imperils the interest in question. A reasonable amount of force
necessary to protect the interest is qualified, but in no event can force
designed to cause death or serious bodily injury be used to justify
protection of mere property rights. Cases refer to moderate force
being permitted to protect property but not deadly force. Given that in
both cases there is evidence of wrongdoing by the plaintiffs, why
were defendants’ uses of force not privileged in either?

2. The Rest of the Story. The Katko case became an instant
classic of torts students since it first appeared in Prosser's torts
casebook in 1976; students debate whether the plaintiff or the
defendants were justified in each seeking their own form of justice.



Some find the result perverse, with the property owners having to pay
both compensatory and punitive damages to a thief. Indeed, during
oral arguments before the lowa Supreme Court counsel for the
appellants, the Brineys, consistently referred to Mr. Katko as the
‘plaintiff-thief.” Plaintiff's counsel felt that the law was clearly on his
side, however, and so he did not even demand a jury (it was
defendants who did so). The all-female jury apparently connected
with the plaintiff, who readily admitted his own wrongdoing, made no
attempt to justify his attempted thievery, and was reportedly a
likeable, pleasant fellow with a strong religious background. Perhaps
the jury also did not like the antics of defense counsel, who, to
demonstrate the point that nobody likes their possessions to be
taken from them, reached into the jury box during closing arguments
to snatch a juror's purse. After the rather sizable verdict was upheld
by the lowa Supreme Court, the Brineys were forced to sell some of
their farmland in order to pay the judgment. Afterward Mrs. Briney
sued Katko for the underlying trespass (one wonders why this was
not a compulsory counterclaim in the first suit and waived) and was
awarded $150 in actual and $1,000 in punitive damages. Apparently
there was wrongdoing on both sides of this dispute, though,
consistent with the proportionality principle, the respective juries
viewed the property owners' sins as far worse. Counsel for Katko,
Garold Heslinga, thought to himself upon first meeting his new client,
‘Damn this will be fun” See interview of Katko's trial counsel at
coverageopinions.info/Vol6lssuel/Garold-Heslinga.html  (accessed
October 23, 2017).

I | oo of foree to i
Trespasser. A concurring

"‘Among the natural rights of the ~ opinion in Turnipseed
colonists are these: First a right acknowledges ~ another
to life, secondly to liberty, and potential right that might have

thirdly to property; together with ~ been available to the large
dairy farmer — the right to use



the right to defend them in the ‘reasonable force” to eject a
best manner they can trespasser who refuses to

Samuel Adams leave the premises. Under the
facts of that case, however, the
judge acknowledged that this
defense was not pled and that
it would not have justified the
type of force the farmer
employed. Can you think what
different amount of force the
farmer might have used that
would have been considered
reasonable?

4. Relationship to
Shopkeeper's Privilege. Recall
from the last chapter under the
topic of “False Imprisonment”
that the law permits persons to
detain suspected shoplifters
when their suspicions are based upon a ‘reasonable belief" We
discovered that this privilege was limited, and that the detention
would be protected only so long as it involved “reasonable means”
and for a “reasonable time." There is a nice symmetry between the
shopkeeper's privilege and the common law's recognition of a
privilege to use a reasonably limited amount of force to protect one's
property.

5. Problem. Defendant liquor store—owner is fed up with all of the
criminal activity in the neighborhood. His store has been robbed after
closing at night multiple times. To deter this from continuing, he
purchases a vicious watchdog and sets it loose in the store every
night at closing. He has posted a sign on the front door warning,
“Caution: The Premises Are Protected by a Deadly Dog. Enter at Your
Own Risk!” A few months later a burglar enters the store through a




window and is mauled to death by the guard dog. Is the store owner
at risk of being liable for the wrongful death of the burglar?

Pulling It All Together

Lucinda is a high school honors student riding her bicycle home
from school one day after her chess club meeting. She hears the
sound of a young male voice screaming from inside of a home in
her neighborhood. She rides upon the front yard of the home,
sneaks up to the living room window, and peers inside. She sees
a man swinging a sword at a young boy approximately ten years
In age. He is screaming ‘no, don't kill me!" Lucinda remembers
hearing recent reports of a serial murderer in the small town
breaking into homes and killing the homeowners. Fearing for the
life of the boy and wanting to abduct the possible serial killer,
Lucinda quickly goes into the garage of the same home and
retrieves a golf club from a bag in the corner. She then proceeds
to enter the home through an open kitchen door in the back,
sneaks through the home toward the living room, and whacks
the sword-wielding man over the head with great force. The boy
sees this and begins screaming at her, “you've killed my Daddy.’
The man was only holding a toy sword, as was the boy, and they
were playing a game. Fortunately, Lucinda did not actually kill the
man but did cause him to have a concussion. Lucinda ran out of
the house and encountered another teenager beginning to pick
up her bicycle. Fearing that he was trying to steal her bike, she



ran up to him, pushed him onto the ground, and sped off on her
bike as quickly as possible. He suffered minor cuts and
scratches but was humiliated. Analyze all the possible claims
and defenses — 30 minutes.






CHAPTER 4

Negligence: Breach of Duty of
Reasonable Care

l. Introduction
Il. The Duty of Reasonable Care
lll. The Reasonable Person Under the Circumstances
IV. Proving Breach of Duty
V. Recklessness as an Alternative Standard



Il INTRODUCTION

The tort of negligence is undoubtedly the most important, and most
pervasive, tort cause of action today. Unlike most other tort claims
that tend to be self-limiting to certain particular circumstances (e.g.,
battery claims generally involve someone getting hit by another on
purpose), the tort of negligence has great flexibility — it can be, and is,
applied to an infinite variety of differing factual circumstances.
Examples of negligence claims include the motor vehicle accident
when a car runs a red light; the skier who hits an object left on the
slope; the house that burns after the furnace is poorly repaired; the
doctor who forgets about a disastrous drug interaction; the
radiologist who misses the tumor; and the hunter who fails to notice
another hunter in the woods. These examples barely begin to scratch
the surface of an area of the law whose potential application is only
limited by one's imagination.
The only thihg common in
each of these instances may

Understand how tort law has
defined the concept of fault in
cases of accidental harms.
Learn the basic traits of the
hypothetical “reasonably
prudent person.’

|dentify what character traits
from the actor in question are
borrowed by the reasonable
person in analyzing claims of
negligence.

Appreciate the flexibility in the
reasonable care proposition

be the fact that the injuries
were not caused on purpose.
They were all accidents rather
than intentional torts. Tort law
evolved long ago to provide a
cause of action for these
accidental scenarios. While not
all accidents create negligence
liability, if the court finds the
defendant to be at fault, the
defendant can be ordered to
pay the plaintiff's damages
legally caused by the negligent



and how it can be used to
fairly determine fault
regardless of the
circumstances.

Become familiar with the
Learned Hand analytical
formula for determining the
behavior of the reasonable
person — the primary method
for determining breach of the
duty of reasonable care.
Learn the role in breach
analysis of statutory
violations, industry customs,
personal habits, and
circumstantial evidence (in
scenarios where the actor’s
conduct is unknown by the
claimant).

Recognize the fundamental
differences between ordinary
negligence and gross
negligence or recklessness.

conduct. A claim for
negligence involves four easily
stated elements: Duty, Breach,
Cause, and Damage. This
chapter will focus upon the
duty and breach elements.
Chapter 5 will consider the
element of causation in a tort
case. These seemingly
straightforward elements have
been the grist for thousands
upon thousands of judicial
opinions In which courts have
grappled with the conceptual
and legal wrinkles involved in
applying this cause of action to
particular circumstances in a
way that promotes just results,
while providing clear enough
rules so that citizens and
litigants can modify and plan
their behavior. We begin in this
chapter with a look at what is
meant by the duty of
reasonable care.



m THE DUTY OF REASONABLE CARE

Fundamental to negligence analysis is understanding and applying
the duty of reasonable care. This model for finding fault in an
accidental tort case is so ingrained in common law tort jurisprudence
that it is often assumed that no other alternatives were ever possible.
The following classic English case presented the court with the
opportunity to choose different standards for application in a case of
alleged negligence. As you read it, consider the arguments of the
defendant as to why his proposed standard should be utilized instead
of the one chosen by the trial court. Would there be anything wrong
with picking the defendant's model?

A. The Objective Standard

VAUGHAN v. MENLOVE
132 Eng. Rep. 490 (C.P. 1837)

[Plaintiff sued the defendant for negligently burning down two
cottages on the plaintiff's land. Defendant was an adjacent property
owner who built a rick of hay —a haystack —on his own property
close to the property line. Spontaneous combustion from the
fermenting hay caused the hayrick to catch on fire and spread across
the property line to the plaintiff's cottages. Plaintiff alleged in his suit
that the defendant had been negligent in the manner in which he built
the hayrick, and that this permitted the hayrick to catch on fire. There
was also some evidence at trial that plaintiff had been warned in
advance to remove the hayrick and he responded by saying that he
would “chance it



At trial, the jury was instructed by the court that the defendant
owed a duty to act as a prudent man would have acted under the
circumstances. The jury found in the plaintiff's favor, but the
defendant obtained a new trial order from the trial court arguing that
the court had used the wrong standard. The defendant had urged
that the jury was instead to have been instructed to consider the
defendant’'s possible negligence judged not by the standard of
ordinary prudence, but with reference to whether the defendant had
acted bona fide to the best of his judgment. If he had, he was not
responsible for the plaintiff's damages just because he did not
possess the “highest order of intelligence." Upon review of the trial
court's order granting the new trial request, the Court of Common
Pleas stated as follows]

It is contended that the question ought to have been whether the
defendant had acted honestly and bona fide to the best of his own
judgment. That, however, would leave so vague a line as to afford no
rule at all, the degree of judgment belonging to each individual being
infinitely various; and though it has been urged that the care which a
prudent man would take is not an intelligible proposition as a rule of
law, yet such has always been the rule adopted in cases of bailment.
The care taken by a prudent man has always been the rule laid down;
and as to the supposed difficulty of applying it, a jury has always
been able to say, whether, taking that rule as their guide, there has
been negligence on the occasion in question.

Instead, therefore, of saying that the liability for negligence should
be co-extensive with the jJudgment of each individual, which would be
as variable as the length of the foot of each individual, we ought
rather to adhere to the rule which requires in all cases a regard to
caution such as a man of ordinary prudence would observe. That was
iIn substance the criterion presented to the jury in this case, and
therefore the present rule must be discharged.

[The court went on to rule that the finding of negligence was
supported by the evidence because it was “well known that hay will



ferment and take fire if it be not carefully stacked."]

NOTES AND PROBLEMS

1. Standards of Care. The trial court initially instructed the jury on
one standard for analysis in negligence, but was persuaded by the
defendant that it should have applied a different standard. What are
the differences between these two standards?

2. Why Does It Matter? Think of the implications for these two
differing standards. Which of the two is more objective? In a case
where the bona fide standard would be applied, what kind of evidence
would become the focal point for determining liability? In a case
where the standard originally used by the trial court applied, how
would the focus be different? What do these differences suggest
about which standard is more appropriate?

3. Restatement’s Modern Formulation. We will spend more time
exploring the “reasonable person,” but the following explanation from
the Restatement (Second) of Torts is instructive for now. It provides
as follows:

Sometimes this person is called a reasonable man of ordinary
prudence, or an ordinarily prudent man, or a man of average
prudence, or a man of reasonable sense exercising ordinary care.
It Is evident that all such phrases are intended to mean very much
the same thing. The actor is required to do what this ideal
individual would do in his place. The reasonable man is a fictitious
person, who is never negligent, and whose conduct is always up
to standard. He is not to be identified with the members of the
jury, individually or collectively. It is therefore error to instruct the
jury that the conduct of a reasonable man is to be determined by
what they would themselves have done.



Restatement (Second) of Tort §283 cmt. c. (1965). Does this
description sound more like the standard adopted by the appellate
court in Vaughan, or that advocated by the defendant? Note that the
reasonable person is a hypothetical creature who is always prudent
and never negligent. Does such a person exist, in fact? If not, is it fair
to impose this standard to determine fault?

B. Actual and Constructive Knowledge; Hindsight

PARROT v. WELLS, FARGO & CO.
82 U.S. 524 (1873)

Parrot brought an action in the court below against certain
defendants who composed the well-known firm of Wells, Fargo & Co.,
express carriers, to recover damages for injuries to certain large
buildings owned by him in the city of San Francisco, caused in April,
1866, by the explosion of nitroglycerine whilst in charge of the said
defendants.

[Defendant agreed to ship a 329-pound crate for an individual
from New York City to San Francisco for a fee, in the ordinary course
of defendant’s business. Upon arrival in San Francisco, as the crate
was being moved to the wharf defendant discovered that it appeared
to be leaking some fluid. The fluid had the appearance of sweet oil.
An adjacent box had stains on its outside and defendant believed it
too was leaking its contents due to the damage. Defendant's
standard business practice was to take any damaged crates into a
nearby building for inspection of the contents. Both the crate and the
box were, therefore, taken inside for this purpose. Defendants’ agents,
in the presence of other persons, took a mallet and chisel to the crate
and began to open it. In the process of doing so, the contents of the
crate exploded killing all present, and causing significant damage to



that building as well as other nearby buildings occupied by defendant.
It was later determined that the crate contained nitroglycerine. The
other box contained silverware. In 1866 the properties and dangers of
nitroglycerine were not well known or understood. Although the
substance was discovered 20 years earlier, few experiments had been
conducted with it and those were confined to certain laboratories.
Merely eight days before the accident involved in this case, another
steamer traveling from Hamburg exploded while carrying the same
substance, though news of this had not yet reached San Francisco.
These two accidents attracted the attention of scientists to the
subject and led to more careful investigation and experiments
regarding the substance and to greater industrial uses for it. On
plaintiff's claim for negligence, the trial court held that defendant had
no tort liability for the accident and plaintiff sought review.]

Mr. Justice FieLp: It appears from the record that the court finds,
that neither the defendants, nor any of their employees . . . who had
anything to do with the case of nitroglycerine, knew the contents of
the case, or had any means of such knowledge, or had any reason to
suspect its dangerous character, and that they did not know anything
about nitroglycerine, or that it was dangerous. And it also appears
that the court finds, that there was no negligence on the part of the
defendants in receiving the case, or in their failure to ascertain the
dangerous character of the contents; and in view of the condition of
their knowledge, of the want of means of knowledge, and the absence
of any reasonable ground of suspicion, that there was no negligence
in the handling of the case at the time of the explosion.

The question presented to us is, whether upon this state of facts
the plaintiff is entitled to recover for the injuries caused by the
explosion to his buildings, outside of that portion occupied by the
defendants under their lease.

To fasten a further liability on the defendants, and hold them for
injuries to that portion of the buildings not covered by their lease, it



was contended in the court below, and it is urged here, that, as matter
of law, they were chargeable with notice of the character and
properties of the merchandise in their possession, and of the proper
mode of handling and dealing with it, and were consequently guilty of
negligence in receiving, introducing, and handling the box containing
the nitroglycerine.

If express carriers are thus chargeable with notice of the contents
of packages carried by them, they must have the right to refuse to
receive packages offered for carriage without knowledge of their
contents. It would, in that case, be unreasonable to require them to
accept, as conclusive in every instance, the information given by the
owner. They must be at liberty, whenever in doubt, to require, for their
satisfaction, an inspection even of the contents as a condition of
carrying the packages. This doctrine would be attended in practice
with great inconvenience, and would seldom lead to any good.
Fortunately, the law is not so unreasonable. It does not exact any
such knowledge on the part of the carrier, nor permit him, in cases
free from suspicion, to require information as to the contents of the
packages offered as a condition of carrying them.

[Cases cited from other courts] recognize the right of the carrier to
refuse to receive packages offered without being made acquainted
with their contents, when there is good ground for believing that they
contain anything of a dangerous character. It is only when such
ground exists, arising from the appearance of the package or other
circumstances tending to excite his suspicions, that the carrier is
authorized, in the absence of any special legislation on the subject, to
require a knowledge of the contents of the packages offered as a
condition of receiving them for carriage.

It not, then, being his duty to know the contents of any package
offered to him for carriage, when there are no attendant
circumstances awakening his suspicions as to their character, there
can be no presumption of law that he had such knowledge in any
particular case of that kind, and he cannot accordingly be charged as



matter of law with notice of the properties and character of packages
thus received. The first proposition of the plaintiff, therefore, falls, and
the second, which depends upon the first, goes with it.

The defendants, being innocently ignorant of the contents of the
case, received in the regular course of their business, were not guilty
of negligence in introducing it into their place of business and
handling it in the same manner as other packages of similar outward
appearance were usually handled. “Negligence” has been defined to
be “the omission to do something which a reasonable man, guided by
those considerations which ordinarily regulate the conduct of human
affairs, would do, or doing something which a prudent and reasonable
man would not do." It must be determined in all cases by reference to
the situation and knowledge of the parties and all the attendant
circumstances. What would be extreme care under one condition of
knowledge, and one state of circumstances, would be gross
negligence with different knowledge and in changed circumstances.
The law is reasonable in its judgments in this respect. It does not
charge culpable negligence upon any one who takes the usual
precautions against accident, which careful and prudent men are
accustomed to take under similar circumstances.

[T]he gist of the action is the negligence of the defendants: unless
that be established, they are not liable. The mere fact that injury has
been caused is not sufficient to hold them. No one is responsible for
injuries resulting from unavoidable accident, whilst engaged in a
lawful business. A party charging negligence as a ground of action
must prove it. He must show that the defendant, by his act or by his
omission, has violated some duty incumbent upon him, which has
caused the injury complained of.

Here no such proof was made, and the case stands as one of
unavoidable accident, for the consequences of which the defendants
are not responsible. The consequences of all such accidents must be
borne by the sufferer as his misfortune.



This principle is recognized and affirmed in a great variety of
cases —in cases where fire originating in one man's building has
extended to and destroyed the property of others; in cases where
injuries have been caused by fire ignited by sparks from steamboats
or locomotives, or caused by horses running away, or by blasting
rocks, and in numerous other cases which will readily occur to
everyone. The rule deducible from them is, that the measure of care
against accident, which one must take to avoid responsibility, is that
which a person of ordinary prudence and caution would use if his
own interests were to be affected, and the whole risk were his own.

[As Mr. Justice Nelson has declared previously] “[nJo case or
principle can be found, or, if found, can be maintained, subjecting an
individual to liability for an act done without fault on his part;” and in
this conclusion we all agree.

Judgment affirmed.

NOTES AND PROBLEMS

1. Reasonable Person’s Knowledge. |s it fair to say, from the above
opinion, that a reasonable person (a) knows all risks of harm from the
conduct in question, (b) knows only those risks that the defendant
was actually aware of, (c) knows only those risks that a reasonable
person would have known, regardless of the actual knowledge of the
defendant, or (d) some combination of the foregoing? Notice in the
opinion above that the court referred to Wells Fargo as “innocently
ignorant” of the risk that gave rise to the explosion. Does this
ignorance refer to the time immediately before the explosion or
afterward? Negligence analysis is premised upon a consideration of
the actor's actual knowledge prior to the accident as well as the
constructive knowledge that a reasonable person would have had in
the same circumstances. Hindsight is not permitted to be a part of



the negligence analysis. If judged with hindsight, do you see why
virtually every alleged negligent defendant would be liable?

2. Catalyst for Change. The events that gave rise to the above
case were well known. This incident, and another one happening at
about the same time, led to significant general knowledge throughout
the world regarding the dangerous propensities of nitroglycerine and
led to widespread changes regarding its safe use, transportation, and
storage. The reasonable person, as this case illustrates, does not run
ahead of society but keeps pace with such awareness and changes.

3. Problems. Would Wells Fargo have been more likely to be found
negligent with the following modifications to the facts in the
foregoing case?

A. The shipper of the nitroglycerine advised Wells Fargo when it
delivered the crate that the contents were dangerous and
needed extra care.

B. Immediately next to the warehouse where Wells Fargo opened
the crate stood an elementary school filled with young children.

C. The Wells Fargo employee who opened the crate had special
expertise with chemicals and thought to herself, just before she
applied the mallet and chisel to the crate, "Hmm, this smells a
lot like nitroglycerine!”

“LADIES AND GENTLEMEN OF THE JURY ..

lowa Pattern Jury Charge 700.8

The mere fact an accident occurred or a party was injured
does not mean a party was negligent [or at fault].




Il THE REASONABLE PERSON UNDER THE
CIRCUMSTANCES

The standard of the reasonable person under the circumstances has
proven to be a very flexible standard, useful in many different
contexts for determining whether an actor in question (typically the
defendant, but sometimes a plaintiff too) is at fault for an accidental
injury. But how does this reasonable person act under different sorts
of recurring circumstances? Is reasonable care the same under
emergencies as in other instances? When an activity involves a
greater degree of inherent danger, does the reasonable person act the
same? And what about actors that have different types of character
traits? Does the reasonable person have ordinary knowledge,
intelligence, and experience even if the defendant does not? Is the
reasonable person sometimes blind, disabled, or mentally infirm if the
actor we are judging has such a condition? The following cases
answer these questions. Consider as you read these cases to what
extent the answers to these questions are intellectually cohesive and
consistent.

A. Extraordinary Knowledge and Skill

Given the holding in Vaughan, now accepted without question by
courts everywhere, that an actor's below-average intelligence, skills,
and experience will not excuse behavior, you might guess that for the
sake of consistency an actor's above-average intelligence, skills, and
experience would also be disregarded. In fact, courts hold otherwise,
for the reasons explained in the following case.

CERVELLI v. GRAVES



661 P2d 1032 (Wyo. 1983)

RAPER, J.

This case arose when Larry B. Cervelli [plaintiff] filed a personal
injury suit for injuries he sustained when a pickup truck driven by him
collided with a cement truck owned by DeBernardi Brothers, Inc. [and
driven by its employee, Kenneth H. Graves, both defendants]. After
trial, a jury found no negligence on the part of [defendants]. [Plaintiff]
argues the jury was incorrectly instructed and, as a result, found as it
did thereby prejudicing him. He raises the following issues on appeal:
Did the court err in instructing the jury that it was not to consider a
person’s skills in determining whether that person is negligent?

We will reverse and remand.

Around 7:30 a.m., February 22, 1980, a collision occurred
approximately nine miles west of Rock Springs, Wyoming in the
westbound lane of Interstate Highway 80 involving a pickup driven by
[plaintiff] and [defendant’s] cement truck. At the time of the accident,
the road was icy and very slick; witnesses described it as covered
with “black ice." Just prior to the accident [plaintiff] had difficulty
controlling his vehicle and began to “fishtail” on the ice. He eventually
lost control of his vehicle and started to slide. Graves, who had been
approaching appellant from behind at a speed of 35-40 m.p.h,
attempted to pass appellant’'s swerving vehicle first on the left side,
then the right. He too, thereafter, lost control of his cement truck and
the two vehicles collided. It was from that accident that [plaintiff]
brought suit to recover damages for the numerous injuries he
suffered.

By his own admission, Graves at the time of the accident was an
experienced, professional truck driver with over ten years of truck
driving experience. He possessed a class “A" driver's license which
entitled him to drive most types of vehicles including heavy trucks. He
had attended the Wyoming Highway Patrol's defensive driver course



and had kept up-to-date with various driving safety literature. He was
the senior driver employed by DeBernardi Brothers, Inc.

The suit was tried to a jury on the issues of [defendant's]
negligence as well as the degree, if any, of [plaintiff's] own negligence.
After a four-day trial, the jury was instructed and received the case for
their consideration. They found no negligence on the part of
[defendants]. Judgment was entered on the jury verdict and [plaintiff]
moved for a new trial claiming the jury was improperly instructed. The
district court took no action on the motion; it was deemed denied in
sixty days. This appeal followed.

[Plaintiff] calls our attention to and alleges as error [that] the
district court . . . instructed the jury that:

Negligence is the lack of ordinary care. It is the failure of a person to do
something a reasonable, careful person would do, or the act of a person in
doing something a reasonable, careful person would not do, under
circumstances the same or similar to those shown by the evidence. The law
does not say how a reasonable, careful person would act under those
circumstances, as that is for the Jury to decide.

A reasonable, careful person, whose conduct is set up as a standard, is not
the extraordinarily cautious person, nor the exceptionally skillful one, but rather
a person of reasonable and ordinary prudence.

In chambers, [plaintiff's] counsel made timely and specific
objections to [these] instructions. . . . [Plaintiff's] counsel . . . argued
the jury is at least allowed to take cognizance of any knowledge and
skill he possesses; therefore, the instruction's second paragraph
should be deleted.

We agree.

That language is an apparent attempt to enlarge upon the
reasonable man standard. In that attempt to explain the reasonable
man concept, however, the instruction goes too far. It contradicts the
correct statement of the law contained in the first paragraph of the
instruction. Simply put, the first paragraph of the instruction correctly
states that negligence is the failure to exercise ordinary care where



ordinary care is that degree of care which a reasonable person is
expected to exercise under the same or similar circumstances. The
trial court's instruction first allows the jury to consider the parties’
acts as compared to how the reasonable person would act in similar
circumstances and then limits the circumstances the jury can
consider by taking out of their purview the circumstances of
exceptional skill or knowledge which are a part of the totality of
circumstances.
_ Our view that negligence
should be determined in view
Principles of the circumstances is in
accord with the general view.
The Restatement, Torts 2d
§283 (1965) defines the
standard of conduct in
negligence actions in terms of
the reasonable man under like

The reasonable person, who is
the central focus in negligence
analysis, actually permeates tort
law. Examples we have already
seen of the employment of the
reasonable person have

included: circumstances. Professor
Self-Defense (reasonable Prosser,  discussing  the
belief) reasonable man, likewise said

that “negligence is a failure to
do what the reasonable man
would do ‘under the same or
similar ~ circumstances.” He
contended a jury must be
instructed to  take  the
circumstances into account.
Prosser, Law of Torts §32, p.
151 (4th ed. 1971). Prosser
also went on to note that under the latitude of the phrase “under the
same or similar circumstances,’ courts have made allowance not only
for external facts but for many of the characteristics of the actor
himself.

Shopkeeper's Privilege
(reasonable belief)

Assault (reasonable
apprehension)

IIED (test of outrageousness)
Battery (test for offensive
contact)



At a minimum, as Justice Holmes once said, the reasonable man
Is required to know what every person in the community knows.
Holmes, Common Law p. 57 (1881). In a similar vein, Professor
Prosser notes there is, at least, a minimum standard of knowledge
attributable to the reasonable man based upon what is common to
the community. Prosser, supra at pp. 159-160. Prosser went on to
say, however, that although the reasonable man standard provides a
minimum standard below which an individual's conduct will not be
permitted to fall, the existence of knowledge, skill, or even intelligence
superior to that of an ordinary man will demand conduct consistent
therewith. Along that same line, Restatement, Torts 2d §289 (1965)
provides:

The actor is required to recognize that his conduct involves a
risk of causing an invasion of another's interest if a reasonable
man would do so while exercising

(@) such attention, perception of the circumstances,
memory, knowledge of other pertinent matters, intelligence,
and judgment as a reasonable man would have; and

(b) such superior attention, perception, memory,
knowledge, intelligence, and judgment as the actor himself
has.

Section 289 comment m expands further on the effect of superior
qualities of an individual when It states:

m. Superior qualities of actor. The standard of the reasonable man requires
only a minimum of attention, perception, memory, knowledge, intelligence, and
judgment in order to recognize the existence of the risk. If the actor has in fact
more than the minimum of these qualities, he is required to exercise the
superior qualities that he has in a manner reasonable under the circumstances.
The standard becomes, in other words, that of a reasonable man with such
superior attributes.



The instruction given by the trial court could easily have been
construed by the jury to preclude their consideration of exceptional
skill or knowledge on the part of either party which the evidence may
have shown. In determining negligence the jury must be allowed to
consider all of the circumstances surrounding an occurrence,
including the characteristics of the actors in reaching their decision.
Where, as here, there was evidence from which the jury could have
concluded appellee Graves was more skillful than others as a result
of his experience as a driver, they should be allowed to consider that
as one of the circumstances in reaching their decision. The second
paragraph of [the challenged instruction], as [plaintiff] points out,
could easily have misled the jury into disregarding what they may
have found from the evidence regarding [defendant’s] skill and as
such prejudiced appellant. The objectionable language of the
instruction is surplus language which, rather than clarifying the
fictional concept of the reasonable person, actually unduly limited it.
Therefore, because [this] instruction was both an incorrect statement
of the law and more importantly very probably misleading, we hold
that the trial court committed reversible error in using it to instruct
the jury.

B. Physical Disability

Are the physical attributes of the actor in question one of the
circumstances considered in analyzing “reasonable care under the
circumstances”? We have just explored differing rules regarding how
below- versus above-average intelligence is considered. One
potential argument against considering the actor’'s physical attributes
(or disability) is that this trends toward a variable standard of care
dependent upon the actor in question. The more such idiosyncratic
variables factor into the analysis, the greater the shift is toward a
subjective standard. On the other hand, is it reasonable to assume



that a blind person will act the same as someone without a vision
disability?

POYNER v. LOFTUS
694 A.2d 69 (D.C. Ct. App. 1997)

SCHWELB, J.

This action for personal injuries was brought by William J. Poyner,
who is legally blind, after he fell from an elevated walkway. The trial
judge granted summary judgment in favor of the defendants,
concluding that Mr. Poyner was contributorily negligent as a matter
of law. On appeal, Mr. Poyner contends that, in light of his handicap, a
genuine issue of material fact existed as to whether he exercised
reasonable care, and that the entry of summary judgment was
therefore erroneous. We affirm.

The essential evidentiary facts are undisputed. Mr. Poyner suffers
from glaucoma and retrobulbar neuritis. He testified that he is able to
see approximately six to eight feet in front of him. Notwithstanding
his handicap, Mr. Poyner does not use a cane or a seeing eye dog in
pursuing his daily activities.

On August 24, 1993, Mr. Poyner was proceeding from his home to
Parklane Cleaners, a dry cleaning establishment located on the west
side of the 4300 block of Connecticut Avenue, N.W. in Washington,
D.C. The entrance to Parklane Cleaners is adjacent to an inclined
platform which is located approximately four feet above street level.
Mr. Poyner testified that he had walked by the area on three or four
previous occasions, and that he was aware of the general layout. He
stated that there were bushes along the edge of the platform, and
that these bushes provided a natural barrier which would prevent him
from falling if he attempted to walk too far. On the day of the accident,
however, and unbeknownst to Mr. Poyner, one of the bushes was



missing, and there was thus nothing to restrain him from falling off
the platform.

Mr. Poyner testifled that as he was walking along the elevated
area, he heard someone call “Billy!" from Connecticut Avenue. He
turned his head to the right, but continued to walk forward to the
location at the end of the platform where he thought that a bush
would be. There was no bush, however, and Mr. Poyner fell, suffering
personal injuries.

Mr. Poyner brought suit against several defendants, including the
owners of the building, the property manager in charge of its
maintenance, and the proprietor of Parklane Cleaners. After the
parties had conducted discovery, the defendants moved for summary
judgment, contending, inter alia, that Mr. Poyner had been
contributorily negligent as a matter of law. The trial judge granted the
motion, and she stated her reasons, in pertinent part, as follows:

Here we have a plaintiff who is partially visually impaired, legally blind, who can
see some Iin front of him and gets about without the assistance of any
mechanical or other disability aids.

He was aware, as he was approaching this area to enter the cleaners, that
he was on an elevated surface. He was not paying full attention, having been
distracted by a call from someone out in the street. And according to the
plaintiffs own testimony at his deposition, [he] continued to proceed forward
and went over the edge into the lower — falling from the part where the bushes
were, into the lower stairwell, and sustained injuries.

Mr. Poyner's actions, in the court's judgment, clearly violate an objective
reasonableness standard. . . . No reasonable jurors could conclude that the
plaintiff was not negligent when he continued to walk on an elevated surface
with limited vision while his head was turned away from the direction of his
travel in an area in which he was not very familiar.

Ordinarily, questions of negligence and contributory negligence
must be decided by the trier of fact. A party asserting the defense of
contributory negligence is required to establish, by a preponderance
of the evidence, that the plaintiff failed to exercise reasonable care.
‘Only in the exceptional case is evidence so clear and unambiguous



that contributory negligence should be found as a matter of law.
Tilghman v. Johnson, 513 A.2d 1350, 1351 (D.C. 1986) (citations
omitted).

The trial judge concluded that this was one of those rare cases in
which contributory negligence — a defense with respect to which the
defendants had the burden of proof —had been established as a
matter of law. We agree. Indeed, we are satisfied, as was the trial
judge, that Mr. Poyner's own testimony established that he did not
exercise reasonable care and that his own contributory negligence
proximately caused the accident.

It is undisputed that, at the time of the accident, a shrub at the
end of the elevated platform was missing. A photograph which is a
part of the record demonstrates that this was readily apparent, at
least to any sighted person who chose to look. “[A] person must see
what is reasonably there to be seen.” Jackson v. Schenick, 174 A.2d
353, 355 (D.C. 1961) (citation omitted). In this case, Mr. Poyner
acknowledged that his attention was distracted when someone
called his name, and that he turned his head to the right, but
continued to walk forward. At the critical moment, according to his
own testimony, Mr. Poyner, who could see six to eight feet in front of
him and was aware of his handicap, did not look where he was going.

Mr. Poyner argues, however, that he is not a sighted person, and
that “it Is reasonable for a legally blind person . . . as a response to
his name being called, [to] turn towards the direction of his caller,
reach for the handle and continue his step towards the door’
(Emphasis added.) He claims that those actions “do not constitute
contributory negligence.” He contends, in other words, that on
account of his visual impairment, his conduct should be tested
against a different standard of care.

The parties have cited no authority on this issue, and we have
found no applicable case law in the District of Columbia. The
precedents in other jurisdictions, however, support affirmance of the



trial court's order. ‘It seems to be the general rule that a blind or
otherwise handicapped person, in using the public ways, must
exercise for his own safety due care, or care commensurate with the
known or reasonably foreseeable dangers. Due care is such care as
an ordinarily prudent person with the same disability would exercise
under the same or similar circumstances.” Cook v. City of Winston-
Salem, 85 S.E.2d 696, 700-01 (N.C. 1955) (citing, inter alia, Keith v.
Worcester & Blackstone Valley St. Ry. Co., 82 N.E. 680 (Mass. 1907)).
As the court explained in Keith, however,

[t is also correct to say that in the exercise of common prudence one of
defective eyesight must usually as a matter of general knowledge take more
care and employ keener watchfulness in walking upon the streets and avoiding
obstructions than the same person with good eyesight, in order to reach the
standard established by the law for all persons alike, whether they be weak or
strong, sound or deficient.

82 N.E. at 681,

In Smith v. Sneller, 26 A.2d 452 (Pa. 1942), the Supreme Court of
Pennsylvania considered a situation similar to the one before us, and
its disposition is instructive. Sneller, a plumbing contractor, had
removed a portion of the sidewalk and had dug a trench in order to
make a sewer connection. On the north side of the trench, Sneller
constructed a barricade. On the south side, however, Sneller simply
left a pile of earth two feet high. The plaintiff, Smith, was walking
north along the sidewalk towards the trench. As a result of defective
eyesight, he failed to see the pile of earth. Mr. Smith fell into the
trench, and sustained personal injuries. A jury returned a verdict in his
favor.

The intermediate appellate court expressed sympathy for Mr.
Smith “in his effort to make a living in spite of his physical handicap,’
but nevertheless felt constrained to reverse the decision and enter
judgment n.o.v. in Sneller's favor. Smith appealed to the Pennsylvania
Supreme Court, which affirmed the judgment. Noting that Mr. Smith's



vision was so defective that he could not see a dangerous condition
immediately in front of him, and that the accident could have been
avoided if he had used “one of the common well-known
compensatory devices for the blind, such as a cane, a ‘seeing eye’
dog, or a companion,” the court concluded:

Plaintiff's conduct was not equal to the degree of care required of him. The
Superior Court very properly said: “A blind man may not rely wholly upon his
other senses to warn him of danger but must use the devices usually employed,
to compensate for his blindness. Only by so doing can he go about with
comparative safety to himself" We are in accord with that learned court, that
plaintiff was guilty of contributory negligence as a matter of law, and we must,
therefore, affirm the judgment.

26 A.2d at 454.

The reasoning of the court in Smith applies equally to the present
case. Here, as in Smith, the plaintiff was walking alone, and he did not
use a guide dog or a cane. As a result, he fell from the walkway.
Indeed, the evidence of contributory negligence is stronger here than
in Smith, for Mr. Poyner, who could see six to eight feet in front of him,
acknowledged that, at the moment that he fell, he was not looking
where he was going.

In Coker v. McDonald's Corp., 537 A.2d 549 (Del. Super. 1987), the
legally blind plaintiff was walking to the entrance of a McDonald's
restaurant from the parking lot. Unlike the plaintiffs in Smith and in
the present case, however, she was carrying a cane in her right hand,
and she was holding on to a companion with her left hand. Ms. Coker
lost her balance while attempting to navigate around an obstruction,
and she sustained injuries. The defendant claimed that the
obstruction was ‘open and obvious,’ and that the plaintiff was
contributorily negligent as a matter of law. The court disagreed:

A blind person is not bound to discover everything which a person of normal
vision would. He is bound to use due care under the circumstances. Due care
for a blind person includes a reasonable effort to compensate for his



unfortunate affliction by use of artificial aids for discovery of obstacles in his
path. When an effort in this direction is made, it will ordinarily be a jury question
whether or not such effort was a reasonable one.

Id. at 550-57 (emphasis in original) (citations and internal quotation
marks omitted). Characterizing the issue presented as being whether
Ms. Coker acted reasonably under the circumstances, the court
concluded that “where the blind plaintiff is not using any aid, . . . as in
Smith v. Sneller, supra, a court could rule as a matter of law that the
plaintiff was contributorily negligent." Id. at 551. Because Ms. Coker
was using two different aids, however — the cane and the companion
— the question of contributory negligence was for the jury, and the
defendant was not entitled to summary judgment. Id.

We agree with the analysis of the courts both in Smith v. Sneller
and in Coker. Like the plaintiff in Smith, but unlike the plaintiff in
Coker, Mr. Poyner was alone, and he used neither a cane nor a seeing
eye dog. He also looked away at the critical moment. Under these
circumstances, he was contributorily negligent as a matter of law,
and summary judgment was properly granted.

C. Mental Disability

Just as one's immutable physical disabilities must, in all fairness, be
considered as a “circumstance” in analyzing our expectations for
reasonable care, one would expect that mental disabilities of the
actor would likewise be factored into the analysis. Yet as we will see
below, courts have long held that mental impairment is not an excuse
for conduct that would otherwise be considered careless.
Interestingly, the original philosophical impetus for the rule — that
those with mental impairment should be institutionalized — has fallen
into disfavor. Yet the rule remains the same. Consider whether the
modern justification for this old rule is sufficiently compelling.
Notwithstanding its acceptance of this rule of law, the court below



nevertheless finds in favor of the defendant for reasons more
fundamental than our definition of reasonable care —it ultimately
concludes that the actor owed no duty of care whatsoever.

CREASY v. RUSK
730 N.E.2d 659 (Ind. 2000)

SULLIVAN, J.

Carol Creasy, a certifled nursing assistant, sued Lloyd Rusk, an
Alzheimer's patient, for injuries she suffered when he kicked her while
she was trying to put him to bed. We hold that adults with mental
disabilities have the same general duty of care toward others as
those without. But we conclude that the relationship between the
parties and public policy considerations here are such that Rusk had
no such duty to Creasy.

BACKGROUND

In July, 1992, Lloyd Rusk's wife admitted Rusk to the Brethren
Healthcare Center (“BHC") because he suffered from memory loss
and confusion and Rusk’s wife was unable to care for him. Rusk's
primary diagnosis was Alzheimer's disease. Over the course of three
years at BHC, Rusk experienced periods of anxiousness, confusion,
depression, disorientation, and agitation. Rusk often resisted when
staff members attempted to remove him from prohibited areas of the
facility. On several occasions, Rusk was belligerent with both staff
and other residents. In particular, Rusk was often combative, agitated,
and aggressive and would hit staff members when they tried to care
for him.

BHC had employed Creasy as a certified nursing assistant for
nearly 20 months when the incident at issue occurred. Creasy's
responsibilities included caring for Rusk and other patients with



Alzheimer's disease. Residents with Alzheimer's had bruised Creasy
during the course of her work for BHC, and Creasy knew that Rusk
had Alzheimer's disease.

On May 16, 1995, Creasy and another certified nursing assistant,
Linda Davis, were working through their routine of putting Rusk and
other residents to bed. Creasy knew that Rusk had been ‘“very
agitated and combative that evening." By Creasy's account:

[Davis] was helping me put Mr. Rusk to bed. She was holding his wrists to keep
him from hitting us and | was trying to get his legs to put him to bed. He was
hitting and kicking wildly. During this time, he kicked me several times in my left
knee and hip area. My lower back popped and | yelled out with pain from my
lower back and left knee.

Creasy filed a civil negligence suit against Rusk, seeking monetary
damages for the injuries she suffered as a result of Rusk’s conduct.
Rusk moved for summary judgment and the trial court granted his
motion. Creasy appealed. The Court of Appeals reversed, holding
‘that a person’'s mental capacity, whether that person is a child or an
adult, must be factored [into] the determination of whether a legal
duty exists," and that a genuine issue of material fact existed as to the
level of Rusk’s mental capacity.

This case requires us to decide two distinct questions of Indiana
common law:

(1) Whether the general duty of care imposed upon adults with
mental disabilities is the same as that for adults without mental
disabilities?

(2) Whether the circumstances of Rusk's case are such that the
general duty of care imposed upon adults with mental disabilities
should be imposed upon him?

In many, if not most, jurisdictions, the general duty of care
imposed on adults with mental disabilities is the same as that for
adults without mental disabilities. See Restatement (Second) of Torts



§283B (1965). Adults with mental disabilities are held to the same
standard of care as that of a reasonable person under the same
circumstances without regard to the alleged tortfeasor's capacity to
control or understand the consequences of his or her actions.

Judge Kirsch, writing for the Court of Appeals in this case, found
that Indiana law does not follow the Restatement rule. The Court of
Appeals held “that a person’s mental capacity, whether that person is
a child or an adult, must be factored [into] the determination of
whether a legal duty exists.” Creasy v. Rusk, 696 N.E.2d 442, 446 (Ind.
Ct. App. 1998). We believe that the Court of Appeals accurately stated
Indiana law but that the law is in need of revision.

[Tlhe generally accepted rule in jurisdictions other than Indiana is
that mental disability does not excuse a person from liability for
‘conduct which does not conform to the standard of a reasonable
man under like circumstances." Restatement (Second) of Torts
§283B; accord Restatement (Third) of Torts §9(c) (Discussion Draft
Apr. 5, 1999) (“Unless the actor is a child, the actor's mental or
emotional disability is not considered in determining whether conduct
is negligent.”). People with mental disabilities are commonly held
liable for their intentional and negligent torts. No allowance is made
for lack of intelligence, ignorance, excitability, or proneness to
accident.

The public policy reasons most often cited for holding individuals
with mental disabilities to a standard of reasonable care in negligence
claims include the following.

(1) Allocates losses between two innocent parties to the one who
caused or occasioned the loss.

(2) Provides incentive to those responsible for people with disabilities
and interested in their estates to prevent harm and “restrain” those
who are potentially dangerous.

(3) Removes inducements for alleged tortfeasors to fake a mental
disability in order to escape liability. The Restatement mentions the



ease with which mental disability can be feigned as one possible
basis for this policy concern.

(4) Avoids administrative problems involved in courts and juries
attempting to identify and assess the significance of an actor's
disability.

(5) Forces persons with disabilities to pay for the damage they do if
they [are to live in the world]. The Restatement adds that it is
better that the assets, if any, of the one with the mental deficiency
be used “to compensate innocent victims than that [the assets]
remain in their hands.”

To assist in deciding whether Indiana should adopt the generally
accepted rule, we turn to an examination of contemporary public
policy in Indiana as embodied in enactments of our state legislature.

Since the 1970's, Indiana law has strongly reflected policies to
deinstitutionalize people with disabilities and integrate them into the
least restrictive environment. National policy changes have led the
way for some of Indiana's enactments in that several federal acts
either guarantee the civil rights of people with disabilities or condition
state aid upon state compliance with desegregation and
integrationist practices.

These legislative developments reflect policies consistent with
those supporting the Restatement rule generally accepted outside
Indiana in that they reflect a determination that people with
disabilities should be treated in the same way as non-disabled
persons.

We pause for a moment to consider in greater detail . . . that the
Restatement rule may very well have been grounded in a policy
determination that persons with mental disabilities should be
institutionalized or otherwise confined rather than “live in the world." It
is clear from our recitation of state and federal legislative and
requlatory developments that contemporary public policy has
rejected institutionalization and confinement for a ‘“strong



professional consensus in favor of . . . community treatment . . . and
integration into the least restrictive . . . environment.” We observe that
It Is @ matter of some irony that public policies favoring the opposite
ends — institutionalization and confinement on the one hand and
community treatment and integration into the least restrictive
environment on the other —should nevertheless yield the same
common law rule: that the general duty of care imposed on adults
with mental disabilities is the same as that for adults without mental
disabilities.

In balancing the considerations presented in the foregoing
analysis, we reject the Court of Appeals’ approach and adopt the
Restatement rule. We hold that a person with mental disabilities Is
generally held to the same standard of care as that of a reasonable
person under the same circumstances without regard to the alleged
tortfeasor's capacity to control or understand the consequences of
his or her actions.

We turn now to the question of whether the circumstances of
Rusk’s case are such that the general duty of care imposed upon
adults with mental disabilities should be found to run from him to
Creasy.

In asking this question, we recognize that exceptions to the
general rule will arise where the factual circumstances negate the
factors supporting imposition of a duty particularly with respect to
the nature of the parties’ relationship and public policy
considerations.

We find that the relationship between Rusk and Creasy and public
policy concerns dictate that Rusk owed no duty of care to Creasy. See
Webb v. Jarvis, 575 N.E.2d 992, 995 (Ind. 1991) (balancing three
factors to determine whether an individual owes a duty to another: (1)
the relationship between the parties; (2) the reasonable foreseeability
of harm to the person injured; and (3) public policy concerns).



Unlike the typical victim supporting the Restatement rationale,
Creasy was not a member of the public at large, unable to anticipate
or safeqguard against the harm she encountered. Creasy knew of
Rusk’s violent history. She could have changed her course of action or
requested additional assistance when she recognized Rusk’s state of
mind on the evening when she received the alleged injury. Rusk’s
inability to comprehend the circumstances of his relationship with
Creasy and others was the very reason Creasy was employed to
support Rusk. The nursing home and Creasy, through the nursing
home, were “employed to encounter, and knowingly did encounter,
just the dangers which injured” Creasy. Anicet, 580 So. 2d at 276.

The second Restatement policy rationale creates an inducement
for those responsible for a person with a mental disability to prevent
harm to others. By placing Rusk in a nursing home, we presume
Rusk’s wife made a difficult decision based on her desire to prevent
Rusk from being violent and harming himself, herself, or others. Mrs.
Rusk entrusted her husband's care, including prevention of the harm
he might bring to others, to the nursing home staff and the nursing
home. And as a business enterprise, the nursing home received
compensation for its services.

With respect to the third policy rationale, “it is virtually impossible
to imagine circumstances under which a person would feign the
symptoms of mental disability and subject themselves to
commitment to an institution in order to avoid some future civil
liability.” To the extent that such circumstances exist, there is no
evidence whatsoever that they are present under the facts in this
case.

Finally, there are no administrative difficulties in this case with
respect to determining the degree and existence of Rusk's mental
disability. Under the relationship analysis set forth above and the
present policy analysis, it is unnecessary to determine the degree of
Rusk’'s mental disability. We need only conclude that Rusk had a



mental disability which served as the reason for his presence in the
nursing home and the foundation of his relationship with Creasy.

We agree with Judge Friedlander . . . that there was no material
question of fact as to the existence, let alone the advanced stage, of
Rusk's Alzheimer's disease and his inability to appreciate or control
his violent behavior. Rusk was admitted to the nursing home because
he was confused and suffering from memory loss such that his wife
could not care for him. By May 1995, when Creasy was injured by
Rusk, Rusk had been a resident of the nursing home for three years
and his condition had deteriorated. He regularly displayed behaviors
characteristic of a person with advanced Alzheimer's disease such as
aggression, belligerence, and violence.

In addition to the public policy concerns behind the Restatement
rule, we find that it would be contrary to public policy to hold Rusk to
a duty to Creasy when it would place “too great a burden on him
because his disorientation and potential for violence is the very
reason he was institutionalized and needed the aid of employed
caretakers”

Rusk was entitled to summary judgment because public policy
and the nature of the relationship between Rusk, Creasy, and the
nursing home preclude holding that Rusk owed a duty of care to
Creasy under these factual circumstances.

NOTES AND PROBLEMS

1. Inferior vs. Superior Knowledge and Skills. In Vaughan, the
court rejected the defendant hayrick builder's proposed alternative
standard that would have evaluated his conduct in light of his,
apparently, inferior intelligence or skill. The court rejected this
because, among other things, it would adopt a standard infinitely
variable with each case. But isn't this also the result of the decision by
courts, such as in Cervelli, to hold gifted and talented actors to a



higher standard of care? In other words, if the reasonable person
does not take on inferior knowledge and skills, why does the
reasonable person take on superior knowledge and skills? Consider
tort law's purpose of deterring accidents. How might this purpose be
fulfilled with the dichotomy courts have adopted? Is it helpful to
consider the decision by courts to disallow mental impairment as a
defense to negligence as merely a logical extension of Vaughan?

2. Physical Disabilities vs. Mental Disabilities. \While it is often true
that there is a physical explanation for or cause of many mental
disabilities, the mental versus physical dichotomy courts recognize
focuses upon the manifestation of the disability itself in applying the
rules. Thus, while a traumatic brain injury is certainly a physical
problem, the actor's mental disability caused by the physical
condition will be considered a mental disability for purposes of
applying negligence rules. Can the decisions by the majority of
courts, as demonstrated in Poyner and Creasy, to treat physical and
mental disabilities differently in negligence cases be reconciled? What
differences exist between such disabilities that would justify having
the reasonable person take on the physical disabilities, but not the
mental ones? With consideration for the Restatement's five
justifications for not considering mental disability (discussed in
Creasy), which of these would point toward a different rule for
physical disabilities?

3. Mental Impairment as a Defense for Intentional and Accidental
Tort Claims. One must be careful about the context where we
encounter various doctrines and rules of law. In the unit on battery we
encountered an elderly patient at a nursing home with mental
deficits. In that case, the court was asked whether the law of
Colorado required the plaintiff to prove merely that the defendant had
intended contact, or whether the defendant had also intended for the
contact to be harmful or offensive — the single vs. dual intent debate.
The court there ruled in favor of the dual intent requirement, and
affirmed the jury's fact determination that the particular defendant



sued did not appreciate that her slapping the plaintiff was an
offensive contact. But the court also said there was no special rule for
the mentally infirm — just that such persons were less likely to meet
the dual intent requirement. In Creasy, the court rules first that the
mentally infirm will have the same standard applied to them in a
negligence claim as a person of sound mind (i.e., that the reasonable
person was of sound mind). But then the court negates the law's
imposition of any duty of care under the facts of the case. In what
ways, therefore, is the Creasy decision either consistent or
inconsistent with the prior battery case of White v. Muniz?

4. Problems. How does tort law say that we should analyze the

tort liability of the following persons?

A. A person with a mental impairment finds the keys to an
automobile, gets in it, and drives down the road, causing an
accident when he swerves out of his lane.

B. A person with a mental impairment is a patient at a nursing
home. Sitting on the front porch of the facility in a rocking chair,
he decides to start randomly throwing rocks into the street. He
hits the mailman making a delivery to the mailbox of the facility
at the curb.

C. A blind man finds the keys to an automobile, gets in it, and
drives down the road, causing an accident when he fails to
notice a red light and hits a pedestrian crossing the street.

D. A blind man is walking down a busy sidewalk when he
accidentally bumps into a young mother pushing a stroller and
injures her infant.

E. A college student drinks too much at a football tailgate event,
becomes intoxicated, and loses control over his scooter in a
crowd of people. See e.g., Hamilton v. Kinsey, 337 So.2d 344
(Ala. 1976) (plaintiff, who was accused of unreasonable conduct
contributing to his own injuries in car accident, argued that his
intoxication was a defense to contributory negligence).



D. Children

It is sometimes unclear whether courts' recognition of certain legal
doctrines set a path for society or merely follows the expectations of
society. When a court needs to determine the reasonableness of a
child's conduct, however, it is clear that the law follows the
expectations of the citizenry. Most people unschooled in the law
would find it monstrous to hold a child to the same expectations for
care as an adult. Tort law follows this school of thought by creating a
child standard of care for use in analyzing children's conduct in many
scenarios. But this standard does not apply to any and all conduct by
children.

ROBINSON v. LINDSAY
598 P2d 392 (Wash. 1979)

UTTER, J.

An action seeking damages for personal injuries was brought on
behalf of Kelly Robinson who lost full use of a thumb in a snowmobile
accident when she was 11 years of age. Billy Anderson, 13 years of
age at the time of the accident, was the driver of the snowmobile.
After a jury verdict in favor of Anderson, the trial court ordered a new
trial.

The single issue on appeal is whether a minor operating a
snowmobile is to be held to an adult standard of care. The trial court
failed to instruct the jury as to that standard and ordered a new trial
because it believed the jury should have been so instructed. We agree
and affirm the order granting a new trial.

The trial court instructed the jury under WPI 10.05 that:

In considering the claimed negligence of a child, you are instructed that it is the
duty of a child to exercise the same care that a reasonably careful child of the



same age, intelligence, maturity, training and experience would exercise under
the same or similar circumstances.

D ([Praintiff] properly excepted to

the giving of this instruction

"All men make mistakes, but and to the court's failure to give
only wise men learn from their an adult standard of care.
mistakes” The question of what

Winston Churchill  standard of care should apply
to acts of children has a long
historical background.

Traditionally, a flexible standard of care has been used to determine if
children's actions were negligent. Under some circumstances,
however, courts have developed a rationale for applying an adult
standard.

In the courts’ search for a uniform standard of behavior to use in
determining whether or not a person’s conduct has fallen below
minimal acceptable standards, the law has developed a fictitious
person, the “reasonable man of ordinary prudence.” That term was
first used in Vaughan v. Menlove, 132 Eng. Rep. 490 (1837).

Exceptions to the reasonable person standard developed when
the individual whose conduct was alleged to have been negligent
suffered from some physical impairment, such as blindness,
deafness, or lameness. Courts also found it necessary, as a practical
matter, to depart considerably from the objective standard when
dealing with children’s behavior. Children are traditionally encouraged
to pursue childhood activities without the same burdens and
responsibilities with which adults must contend. See Bahr, Tort Law
and the Games Kids Play, 23 S.D.L. Rev. 275 (1978). As a result,
courts evolved a special standard of care to measure a child's
negligence in a particular situation.

In Roth v. Union Depot Co., 13 Wash. 525, 43 P. 641 (1896),
Washington joined “the overwhelming weight of authority” in



distinguishing between the capacity of a child and that of an adult.

The current law in this state is fairly reflected in WPI 10.05, given
in this case. In the past we have always compared a child's conduct
to that expected of a reasonably careful child of the same age,
intelligence, maturity, training and experience. This case is the first to
consider the question of a child's liability for injuries sustained as a
result of his or her operation of a motorized vehicle or participation in
an inherently dangerous activity.

Courts in other jurisdictions have created an exception to the
special child standard because of the apparent injustice that would
occur if a child who caused injury while engaged in certain dangerous
activities were permitted to defend himself by saying that other
children similarly situated would not have exercised a degree of care
higher than his, and he s, therefore, not liable for his tort. Some
courts have couched the exception in terms of children engaging in
an activity which is normally one for adults only. See, e.g., Dellwo v.
Pearson, 259 Minn. 452, 107 N.W.2d 859, 97 A.L.R.2d 866 (1961)
(operation of a motorboat). We believe a better rationale is that when
the activity a child engages in is inherently dangerous, as is the
operation of powerful mechanized vehicles, the child should be held
to an adult standard of care.

Such a rule protects the need of children to be children but at the
same time discourages immature individuals from engaging in
inherently dangerous activities. Children will still be free to enjoy
traditional childhood activities without being held to an adult standard
of care. Although accidents sometimes occur as the result of such
activities, they are not activities generally considered capable of
resulting in “grave danger to others and to the minor himself if the
care used in the course of the activity drops below that care which
the reasonable and prudent adult would use . . " Daniels v. Evans, 107
N.H. 407, 408, 224 A.2d 63 (1966).



Other courts adopting the adult standard of care for children
engaged in adult activities have emphasized the hazards to the public
if the rule is otherwise. We agree with the Minnesota Supreme Court’s
language in its decision in Dellwo v. Pearson, supra at 457-58:

Certainly in the circumstances of modern life, where vehicles moved by
powerful motors are readily available and frequently operated by immature
individuals, we should be skeptical of a rule that would allow motor vehicles to
be operated to the hazard of the public with less than the normal minimum
degree of care and competence.

Dellwo applied the adult standard to a 12-year-old defendant
operating a motorboat. Other jurisdictions have applied the adult
standard to minors engaged in analogous activities. Goodfellow v.
Coggburn, 560 P.2d 873 (1977) (minor operating tractor); Williams v.
Esaw, 522 P2d 950 (1974) (minor operating motorcycle); Perricone v.
DiBartolo, 302 N.E.2d 637 (1973) (minor operating gasoline-powered
minibike); Krahn v. LaMeres, 483 P.2d 522, 525-26 (Wyo. 1971) (minor
operating automobile). The holding of minors to an adult standard of
care when they operate motorized vehicles is gaining approval from
an increasing number of courts and commentators.

The operation of a snowmobile likewise requires adult care and
competence. Currently 2.2 million snowmobiles are in operation in the
United States. Studies show that collisions and other snowmobile
accidents claim hundreds of casualties each year and that the
incidence of accidents is particularly high among inexperienced
operators.

At the time of the accident, the 13-year-old petitioner had operated
snowmobiles for about 2 years. When the injury occurred, petitioner
was operating a 30-horsepower snowmobile at speeds of 10 to 20
miles per hour. The record indicates that the machine itself was
capable of 65 miles per hour. Because petitioner was operating a
powerful motorized vehicle, he should be held to the standard of care
and conduct expected of an adult.



The order granting a new trial is affirmed.

NOTES AND PROBLEMS

1. Adult vs. Child Standard of Care. What is the difference between
the adult versus child standard of care discussed by the court in
Robinson? If the child standard is typically applied to children in order
to avoid “monstrous” results, why do courts revert back to the adult
standard for certain dangerous activities? What does this say about
the law's regard for the importance of allowing children to participate
in such conduct (by encouraging it)?

2. Objective vs. Subjective. To the extent that the child standard
takes so many of the child-actor's own traits into consideration, what
is left of the objective standard? Is the child standard a repudiation of
the Vaughan decision to employ an objective standard for negligence
analysis? Are we simply asking if the child acted in a bona fide
manner? Even under the child standard of care, there is one attribute
that is held inviolate — the trait of reasonableness. While the child
standard of care takes on many of the particular traits of the actor —
age, intelligence, and experience —the reasonably prudent child
always remains careful under the circumstances. The age,
intelligence, and experience may impact the perceptions of danger
but, once perceived, the reasonably prudent child still makes prudent
decisions.

3. Mentally Impaired Children. Unlike mentally impaired adults,
under the child standard of care, the mental impairment of a child is
factored into the analysis of reasonable care. In other words, the
reasonably prudent child will have the same mental acuity as the
actor in question.

4. Maximum and Minimum Ages for Child Actors. At what age
should an actor no longer be considered a ‘child” and eligible for
application of the more lenient (and subjective) child standard of care



— 21, 18, 16? While courts are not uniform, many courts use the age
of 15 or 16 as defining when an adult standard of care will be applied
to determine the issue of breach. On the other end of the spectrum,
courts and commentators have disagreed over whether a child may
be considered too young to be considered negligent at all (even
applying the child standard of care). There have actually been courts
embracing one of three different views regarding the minimum age at
which a child can be held accountable in a negligence cause of
action:

A. Majority view (incorporated into the Restatement (Second) of
Torts §283A) — that the jury should consider on a case-by-case
basis, utilizing the child standard of care, whether the child actor
was too young to have any appreciation for a risk of harm.

B. “lllinois Rule” —a number of states have determined that, as a
matter of law, a child younger than the age of seven years is
incapable of being negligent.

C. Third Restatement Rule — Section 10(b) of the Restatement
(Third) of Torts provides that: “A child less than five years of age
is incapable of negligence” (citing the lack of moral blame of
such a child and the reality that holding such a child liable for
negligence will in fact serve no deterrent function).

5. Problems. Which standard should be applied to children
involved in the following activities?

A. Bowling —the ball comes off the child's hands injuring a
bystander.

B. One child handing over the keys to mom’'s car to another
underage driver —the driver carelessly causes an accident.
Consider the negligence of the children separately.

C. Playing golf —the child hits an errant shot without yelling “fore”
and injures another golfer.

D. Hunting — the child accidentally shoots another hunter in the
woods.



“LADIES AND GENTLEMEN OF THE JURY ...

Idaho JI 2.02 Duty of Care — Minor Child

A minor child has a duty to exercise the degree of care
which would reasonably be expected of an ordinary child of
the same age, maturity, experience and knowledge when
acting under similar circumstances.

E. Extraordinarily Dangerous Activities

We have already witnessed how the ‘“reasonable care under the
circumstances” standard is quite malleable, performing capably in the
requisite analysis of many different scenarios. But maybe some
circumstances are so dangerous that the reasonable care standard
itself needs adjustment. Should the foreseeability of great harm
demand something beyond reasonable care? And if so, how would
this be articulated? In Stewart, the court rejects the plaintiff's
demands for an altered standard under the circumstance of great
danger. The court believes that this is more than semantics. Do you
agree?

STEWART v. MOTTS
654 A.2d 535 (Pa. 1995)

MONTEMURO, J.

Appellant, Jonathon Stewart, appeals from an order and
memorandum opinion of the Superior Court affirming a judgment of
the Court of Common Pleas of Monroe County following a verdict in
favor of appellee, Martin Motts, in this action for personal injuries.



The sole issue presented before us is whether there exists a
higher standard of ‘extraordinary care” for the use of dangerous
instrumentalities over and above the standard of “reasonable care’
such that the trial court erred for failing to give an instruction to the
jury that the Appellee should have used a “high degree of care” in
handling gasoline. Because we believe that there is but one standard
of care, the standard of “reasonable care,” we affirm.

The pertinent facts of this case are simple and were ably stated
by the trial court:

On July 15, 1987, Plaintiff, Jonathon Stewart, stopped at Defendant, Martin
Motts' auto repair shop and offered assistance to the Defendant in repairing an
automobile fuel tank. In an effort to start and move the car with the gasoline
tank unattached, the Plaintiff suggested and then proceeded to pour gasoline
into the carburetor. The Defendant was to turn the ignition key at a given
moment. While the exact sequence of events was contested, the tragic result
was that the car backfired, caused an explosion and resulted in Plaintiff
suffering severe burns to his upper body. On October 8, 1992, following a two-
day trial, a jury returned a verdict for the defendant thus denying the Plaintiff's
claim for damages.

The only issue raised before this Court is the refusal of the trial
court to read Stewart's requested point for charge No. 4. This point
for charge reads:

We are instructing you that gasoline due to its inflammability is a very
dangerous substance if not properly handled. . . . With an appreciation of such
danger, and under conditions where its existence reasonably should have been
known, there follows a high degree of care which circumscribes the conduct of
everyone about the danger, and whether the parties . . . acted as reasonable
men under the circumstances is for you the jury to decide.

The trial court denied this point of charge finding that it was
‘cumulative with respect to the standard charge given by the
Court. . . " In this appeal, Stewart argues that the trial court erred in
failing to read point of charge No. 4 to the jury because Pennsylvania



law applies an “extraordinary” or “heightened duty of care” to those
employing a dangerous agency.

We begin our discussion by reaffirming the principle that there is
but one standard of care to be applied to negligence actions involving
dangerous instrumentalities in this Commonwealth. This standard of
care is ‘reasonable care” as well stated in the Restatement (Second)
of Torts:

The care required is always reasonable care. The standard never varies, but the
care which it is reasonable to require of the actor varies with the danger
iInvolved in his act and is proportionate to it. The greater the danger, the greater
the care which must be exercised. . ..

Restatement (Second) of Torts §298 comment b (1965).

Properly read, our cases involving dangerous agencies reaffirm
these well accepted principles found in the Restatement. In Konchar
v. Cebular, 3 A.2d 913 (Pa. 1939), . . . the plaintiff drove into a gas
station and ordered a gallon of gasoline. The defendant began
pumping gas into the motorcycle, but when three-quarters of a gallon
was placed in the tank, the gasoline overflowed and ran into the hot
cylinders of the engine. The plaintiff, sitting on the motorcycle, was
burned when the gasoline exploded. . . . In deciding the case, this
Court noted that gasoline was a dangerous substance requiring a
*high duty of care” Konchar, 3 A.2d at 914. We affirmed, holding that,
‘it was for the jury to decide whether, under all of the circumstances,
[the plaintiff] had acted as a reasonably prudent man." Id. Thus, we
recognized that the question of the plaintiff's contributory negligence
was to be determined using the reasonable care standard in light of
the particular circumstances of the case. One such circumstance, we
acknowledged, was that gasoline, a dangerous substance, was
involved requiring that the reasonably prudent person exercise a
higher degree of care under these circumstances. Taken in context,
our statement that the plaintiff was under a “high duty of care” did
nothing more than reaffirm the general principle that the care



employed by a reasonable man must be proportionate to the danger
of the activity.

Admittedly, this notion of a heightened level of “extraordinary care”
for the handling of dangerous agencies has crept into our
jurisprudence. In Kuhns v. Brugger, 135 A.2d 395 (Pa. 1957), this
Court considered the proper standard of care for negligence involving
a handgun. The defendant in this case was a grandfather who had
left a loaded handgun in an unlocked dresser drawer. While alone in
the house, his grandchild found the gun and inadvertently shot
another child. [W]e found that the possession of a loaded handgun
placed upon the defendant the duty of, “exercising not simply
ordinary, but extraordinary care so that no harm might be visited
upon others” This language in Kuhns on its face unfortunately
suggests that this Commonwealth recognizes a separate standard of
care, “extraordinary care,” for dangerous instrumentalities above and
beyond “ordinary care.” We reject this suggestion.

[T]lhe Kuhns Court did not create a standard of “extraordinary care”
for all dangerous instrumentalities as advocated by the appellant.
Instead, we believe that the Kuhns Court considered the danger of an
unattended handgun under the circumstances of this case and
fashioned a standard of care proportionate to that danger.

In summation, this Commonwealth recognizes only one standard
of care in negligence actions involving dangerous instrumentalities —
the standard of reasonable care under the circumstances. It is well
established by our case law that the reasonable man must exercise
care in proportion to the danger involved in his act. See MacDougall,
166 A. at 592 (“Vigilance must always be commensurate with danger.
A high degree of danger always calls for a high degree of care”).

With these principles in mind we must next examine the jury
instructions in this case. Reviewing the charge as a whole, we cannot
conclude that it was inadequate. The trial judge explained to the jury
that negligence is “the absence of ordinary care which a reasonably



prudent person would exercise in the circumstances here presented.”
The trial judge further explained:

It is for you to determine how a reasonably prudent person would act in those
circumstances. Ordinary care is the care a reasonably prudent person would
use under the circumstances presented in this case. It is the duty of every
person to use ordinary care not only for his own safety and the protection of his
property, but also to avoid serious injury to others. What constitutes ordinary
care varies according to the particular circumstances and conditions existing
then and there. The amount of care required by law must be in keeping with the
degree of danger involved.

Id. at 158-59.

We find that this charge, when read as a whole, adequately
instructed the jury. The charge informed the jury that the proper
standard of care was ‘reasonable” or ‘“ordinary” care under the
circumstances in accordance with the law of this Commonwealth.
The charge properly instructed the jury that the level of care required
changed with the circumstances. The charge also informed the jury
that the level of care required increased proportionately with the level
of danger in the activity. We find nothing in this charge that is
confusing, misleading, or unclear. From these instructions, the jury
had the tools to examine the circumstances of the case and
determine that the defendant was required to exercise a “higher
degree of care” in using the dangerous agency of gasoline.

For the reasons set forth above, we affirm the order of the
Superior Court.

NOTES AND PROBLEMS

1. One Standard of Care. The court above summarizes its position
by declaring that it ‘“recognizes only one standard of care’
Notwithstanding this position, in two prior cases the court had
applied a standard of “extraordinary care” and a standard of “high



duty of care” Given the loose use of such language, one can
understand the frustration of the plaintiff's counsel. Nevertheless,
while the court indicates that the circumstance of extraordinary
danger does not necessitate a change in the standard, the court does
affirm that the reqular standard of care is flexible enough to demand
greater care in the face of such danger. How exactly does this work?
What instructions did the trial court give the jury to facilitate the jury's
understanding of this proportionality principle?

2. Problems. How should the following circumstances impact a
jury’'s expectations for care, utilizing the flexible concept of a “duty of
reasonable care under the circumstances” Remember that the
inquiry must focus upon the nature of the foreseeable risk of harm at
the time of the actor's conduct, and is not to be viewed with
hindsight.

A. A shipper of goods notices a liquid leaking from a crate. Without
realizing that the liquid is nitroglycerine, the shipper attempts to
open the crate and an explosion occurs hurting bystanders.

B. A clown is riding a motorcycle in a parade. The parade route is
flanked by large crowds of spectators clustered close to the
street on both sides. The clown decides to show off by popping
wheelies, loses control, and runs over several spectators.

C. A motorist is driving to the top of the Continental Divide on Trall
Ridge Road in Colorado’'s Rocky Mountain National Park. There
IS no guardrail along the curves, and the exposure near some of
the curves is several thousand feet. The motorist decides to
show off for a passenger by driving as close to the edge as
possible. A wheel catches the lip of the cliff and the driver loses
control, causing them to plummet to their deaths.

D. A motorist Is traveling on a state highway near Lawton,
Oklahoma (where things are relatively flat). The driver is bored
and decides to see how close he can come to the edge of the
pavement. His tires veer off the edge of the highway and the car



spins out in the dirt, clipping the edge of a billboard and causing
some damage to it.

F. Sudden Emergency

Finally, given the reaffirmation that the reasonable care standard can
consider circumstances of grave danger without any adjustment, you
might predict that this stalwart standard would need no elaboration
when applied to an emergency scenario. However, many courts have
traditionally felt it appropriate to enhance the normal reasonable care
jury instruction in cases where the actor faced a sudden emergency.
The sudden emergency instruction highlights for the jury the
circumstance in which an actor has decreased time for attention and
deliberation when facing an emergency not of his own making.
Whether this truism necessitates additional jury instructions is a
matter hotly debated by courts today, with mixed results.

MYHAVER v. KNUTSON
942 P2d 445 (Ariz. 1997)

FELDMAN, J.

In November 1990, Elmo Knutson was driving north on 43rd
Avenue near Bell Road in Phoenix when Theresa Magnusson entered
43rd Avenue from a shopping center driveway and headed south in
Knutson's lane. Seeing Magnusson's car in his lane, Knutson
accelerated and swerved left, avoiding what he perceived to be an
impending head-on collision. In doing this, he crossed the double
yellow line into oncoming traffic and collided with Bruce Myhaver's
pickup. Magnusson continued south not realizing she was involved. A
police officer who saw the accident stopped her a short distance
away and asked her to return to the scene.



Myhaver was seriously injured as a result of the collision and
brought a damage action against both Knutson and Magnusson.
Magnusson settled and was named as a non-party at fault, and the
Myhavers proceeded to trial against Knutson.

At trial, [the] judge instructed the jury as follows:

In determining whether a person acted with reasonable care under the
circumstances, you may consider whether such conduct was affected by an
emergency.

An “emergency” is defined as a sudden and unexpected encounter with a
danger which is either real or reasonably seems to be real. If a person, without
negligence on his or her part, encountered such an emergency and acted
reasonably to avoid harm to self or others, you may find that the person was
not negligent. This is so even though, in hindsight, you find that under normal
conditions some other or better course of conduct could and should have been
followed.

The jury found Knutson not liable. On appeal, the Myhavers
argued that the sudden emergency doctrine [embodied in the above
instruction] should be abandoned. Alternatively, they urged that the
trial judge erred in giving the instruction under the facts of the case
and that it constituted an impermissible comment on the evidence.

We granted review to consider the propriety of giving the
instruction in this or any case.

[The] sudden emergency instruction tells the jury that in the
absence of antecedent negligence, a person confronted with a
sudden emergency that deprives him of time to contemplate the best
reaction cannot be held to the same standard of care and accuracy of
choice as one who has time to deliberate. Criticism of this doctrine
has focused on its ability to confuse a jury as to whether the
reasonable person standard of care or some lower standard, applies
in an emergency. . . . [A] few jurisdictions have abolished sudden
emergency instructions, either generally or just in automobile
accident cases, while others have discouraged their use, sometimes
placing specific restrictions on which cases are appropriate for their



use. However, several jurisdictions still explicitly retain the sudden
emergency doctrine, either generally or with the qualification that
sudden emergency instructions are allowed but not required.

Commentators on Arizona's negligence law have described the
problem and the present state of our law as follows:

Conceptually, the emergency doctrine is not an independent rule. It is merely an
application of the general standard of reasonable care; the emergency is simply
one of the circumstances faced. Arguably, giving a separate instruction on
sudden emergency focuses the jury’s attention unduly on that aspect of a case.

Jefferson L. Lankford & Douglas A. Blaze, The Law of Negligence in
Arizona §3.5(1), at 43 (1992).

Although criticizing the instruction and holding that it need not be
given, other states leave it to the judge's discretion. Massachusetts
has held that a judge may instruct the jury that emergency conditions
“are a factor in determining” whether a party acted with reasonable
care. A number of states have carefully analyzed the issue and
concluded that the instruction should not be routinely given in every
claim of emergency. By definition, most accidents involve an
emergency. These courts have concluded that the instruction should
be discouraged because of the factors already mentioned, though it
may be given, in the judge’s discretion, in the few cases presenting
true, unanticipated emergencies.

One of the more careful analyses of the subject was made in
McKee v. Evans, 551 A.2d 260 (Pa. Super. 1988). The Pennsylvania
court found that the instruction had been improperly given in favor of
a driver involved in a ten-mile pursuit. The court concluded that the
instruction was not favored and should be given only in those cases
in which evidence showed that (1) the party seeking the instruction
had not been negligent prior to the emergency, (2) the emergency had
come about suddenly and without warning, and (3) reaction to the
emergency was spontaneous, without time for reflection. While these



factors are certainly not all inclusive, we believe they help describe
the situations to which the instruction should be confined.

Having noted that the instruction is but a factor to be considered
in determining reasonable care, is subsumed within the general
concept of negligence, is a matter of argument rather than a principle
of law and can single out and unduly emphasize one factor and thus
mislead a jury, we join those courts that have discouraged use of the
instruction and urge our trial judges to give it only in the rare case.
The instruction should be confined to the case in which the
emergency Is not of the routine sort produced by the impending
accident but arises from events the driver could not be expected to
anticipate.

We do not, however, join those courts that absolutely forbid use of
the instruction. There are cases in which the instruction may be
useful or may help to explain the need to consider a sudden
emergency and the consequent reflexive actions of a party when
determining reasonable care. We believe, however, that in those few
cases in which the instruction is given, it would be important to
explain that the existence of a sudden emergency and reaction to it
are only some of the factors to be considered in determining what is
reasonable conduct under the circumstances. Even though a judge
may exercise his discretion and give a sudden emergency instruction
in a particular case, it will rarely, if ever, be error to refuse to give it.

Applying these principles to the case at bench, we conclude that
the trial judge did not abuse his discretion in giving the instruction.
This is a case in which there was no evidence of antecedent
negligence by Knutson, in whose favor the instruction was given. In
light of the testimony of the various witnesses, there was no question
about the existence of an emergency. Knutson was faced with a
situation not ordinarily to be anticipated and one of imminent peril
when Magnusson pulled out of the shopping center and suddenly
turned toward him in the wrong lane of traffic. Finally, Knutson's
reaction — swerving across the center line into the path of Myhaver's



oncoming vehicle —was probably both reflexive in nature and the
type of conduct that absent a sudden emergency would almost
automatically be found as negligence, if not negligence per se. Given
these facts, the real and only issue was whether Knutson's conduct
was reasonable under the circumstances of the emergency. We
believe, therefore, the trial judge had discretion to instruct on the
sudden emergency as a factor in the determination of negligence.

NOTES AND PROBLEMS

1. Sudden Emergencies. As the above case illustrates, the sudden
emergency Instruction may be permitted, but is not viewed as
indispensible. Other courts believe it should never be given because it
Is simply unnecessary. At best then, the instruction might be viewed
as a luxury option for the actor whose conduct under an emergency
Is being analyzed under the traditional reasonable person analysis.
The good advocate should be armed with plenty of persuasive
arguments for a finding of reasonableness, depending on the actual
circumstances. When the actor is facing a possible significant injury
to himself, and his ability to perceive the potential danger of his
conduct is lessened, the actor's conduct is then an understandable
attempt to save his own life. If another car is about to hit you head on,
you may not have the luxury of time to look around you to plot out
your best options. Rather, fueled by a legitimate desire to avoid your
own death, you reflexively swerve in one direction or another without
a chance to look where you are turning. Without the emergency, such
behavior would be obviously careless, maybe even reckless. But the
sudden emergency circumstance, which is already permitted to be
considered as part of the “under the circumstances” description of
reasonable care, changes our expectations for reasonableness.

2. Problem. After pulling out of the shopping center and into the
wrong lane, Magnusson suddenly finds herself facing traffic coming



directly at her. Reflexively, she swerves to the left and hits a child
selling lemonade at a sidewalk stand. In the negligence suit against
her, she seeks to invoke the sudden emergency instruction. Should
she be entitled to it?

Upon Further Review

The foregoing materials portray a mixed bag in terms of how tort
law treats various circumstances. With respect to the mental
state of the actor, the reasonable person takes on the trait only
of above-average intelligence and experience while rejecting
consideration of mental disability or below-average mental
acuity. Physical disabilities are considered on the other hand.
Further, while the same standard applies equally (permitting
consideration of both grave danger and a sudden emergency),
courts will only consider a modified instruction with respect to
the latter. The standard seems to change most fundamentally in
the case of children, but only when the child is engaged in an
activity to which society deems it appropriate for such a child to
engage. These various rules seem chaotic at first blush, but
there are sound rationales behind each of them. Whether the
lawyer agrees or disagrees with such distinctions, competent
representation  nevertheless demands recognition and
awareness of how such circumstances are factored into the
analysis of reasonable care.



PROVING BREACH OF DUTY

In a sense, by looking at case law discussing the meaning of the duty
of reasonable care, we have already seen discussions of whether
particular actors, in the factual contexts of those cases, had
breached the applicable duty. The courts, and juries, were simply
applying the reasonable person standard and theorizing how the
hypothetical reasonable person would have acted. By then comparing
that theoretical conduct with the actual conduct of the defendant (or
plaintiff, where contributory negligence has been alleged), the
factfinder can determine if the actor lived up to that reasonable
person standard. But analysis of breach can be more sophisticated
than what we have seen thus far. First, we will consider the famous
Learned Hand Formula, which offers a mathematical formula for
analyzing the care that a reasonable person would undertake to
prevent an accident. Most negligence cases are analyzed, either
explicitly or often implicitly, by reference to this formula's three-fold
factors. This formula allows for an express consideration of the most
important factors in analyzing reasonable care, so that the process
becomes somewhat less vaguely intuitive. But there are other
potential tools, often considered short cuts, available for analyzing a
possible breach of the duty of reasonable care. We will consider the
impact of an actor’s violation of a statutory duty as evidence of
breach of the duty of care. We will also see what role evidence of an
actor's compliance with, or violation of, applicable industry customs
will play in the breach determination. Finally, in certain instances
where we lack information about the defendant’s actual conduct, but
circumstances strongly suggest a negligent act, the doctrine of res
ipsa loquitur will be available to assist an otherwise out-of-luck
plaintiff.



A. The Learned Hand Formula

In 1946 in United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d
Cir. 1947), Judge Learned Hand first employed what has become
known as the Learned Hand formula — an economic or mathematical
device llustrating three primary, flexible considerations to be
employed in analyzing whether the reasonable person would have
acted differently than the actor accused of negligence. The case
concerned whether the defendant had employed sufficient efforts to
prevent a ship from breaking from her moorings and causing damage
to others. He described the three variables’ application to that case in
this way:

(1) The probability that [the boat] will break away; (2) the gravity of
the resulting injury, if she does; and (3) the burden of adequate
protections. Possibly it serves to bring this notion into relief to
state it in algebraic terms: if the probability be called P; the injury,
L; and the burden, B; liability depends upon whether B is less than
L multiplied by P; i.e., whether B<PL.

This formula has become so ubiquitous that it's hard to
contemplate analysis of breach of the duty of reasonable care
without, explicitly or implicitly, a consideration of these variables.
Judge Posner —another standard-bearer in the field of law and
economics — has described this formula as “[tlhe analytically (not
necessarily operationally) most precise” way to analyze breach of the
duty of reasonable care. According to Judge Posner, this “formula
translates into economic terms the conventional legal test for
negligence. Unreasonable conduct is merely the failure to take
precautions that would generate greater benefits Iin avoiding
accidents than the precautions would cost” McCarty v. Pheasant
Run, Inc., 826 F.2d 1554 (7th Cir. 1987).



The following case — also written by Judge Posner — involves a
fairly modern application of this formula to a tragic case involving a
train inspector who loses limbs while on the job. Pay close attention
to how Judge Posner applies the Learned Hand formula to each of
the plaintiff's three allegations of negligence against the defendant
railroad.

DAVIS V. CONSOLIDATED RAIL CORP.
788 F.2d 1260 (7th Cir. 1986)

POSNER, J.

This is a personal injury suit under the diversity jurisdiction; the
substantive issues are governed by the tort law of lllinois. The suit
arises from an accident that occurred in 1983. The plaintiff, Davis,
was 33 years old at the time, an experienced railroad worker who for
the past six years had been employed as an inspector of cars by the
Trailer Train Company, a lessor of piggyback cars to railroads. He
made the inspections in railroad yards, among them Conrail's
marshaling yard in East St. Louis. On the day of the accident, Davis,
driving an unmarked van that was the same color as the Conrail vans
used in the yard but that lacked the identifying “C" painted on each
Conrail van, arrived at the yard and saw a train coming in from east to
west. He noticed that several of the cars in the train were Trailer Train
cars that he was required to inspect. The train halted, and was
decoupled near the front; the locomotive, followed by several cars,
pulled away to the west. The remainder of the train was stretched out
for three-quarters of a mile to the east; and because it lay on a curved
section of the track, its rear end was not visible from the point of
decoupling. An employee of Conrail named Lundy saw Davis sitting in
his van, didn't know who he was, thought it was queer he was there,
but did nothing.



Shortly afterward Davis began to conduct the inspections. This
required him to crawl underneath the cars to look for cracks. One of
the cars was the third from the end (that is, from the point where the
train had been decoupled). Unbeknownst to Davis, a locomotive had
just coupled with the other (eastern) end of the train. It had a crew of
four. Two were in the cab of the locomotive. The other two, one of
whom was designated as the rear brakeman, were somewhere
alongside the train; the record does not show just where, but neither
was at the western end of the train, where Davis was. The crew was
ordered to move the train several car lengths to the east because it
was blocking a switch. The crew made the movement, but without
blowing the train’s horn or ringing its bell. The only warning Davis had
of the impending movement was the sudden rush of air as the air
brakes were activated. He tried to scramble to safety before the train
started up but his legs were caught beneath the wheels of the car as
he crawled out from under it. One leg was severed just below the
knee; most of the foot on the other leg was also sliced off. The train
had not been “blue flagged” It is law (49 C.FR. § 218) as well as
custom in the railroad industry that whenever work is being done on a
train a blue metal flag be placed at either end to warn employees not
to move the train. Though well aware of the custom, Davis had
neither blue flagged the train before crawling under it nor asked an
employee of Conrail to blue flag it.

Davis brought this suit against Conrail, charging negligence. A jury
found for Davis, assessed damages at $S3 million, but found that
Davis's own negligence had been one-third responsible for the
accident, and therefore awarded damages of $2 million. Conrail
argues that it was not negligent at all (which if correct would mean
that Davis was entitled to zero damages). Neither appellant
challenges the $S3 million price tag that the jury put on Davis's injury,
although Davis is able to walk with the aid of prosthetic devices, to
drive, to work, and in short to lead almost a normal life. Of course, the
loss of a leg is a terrible disfigurement, especially for a young man,



and a substantial award of damages would therefore be entirely
justified even without any evidence of pain (and there was evidence
of severe though transitory pain) or reduced longevity.

On the question of Conrail's negligence, Davis presented three
theories to the jury. The first was that Conrail's employee Lundy,
whose auto was equipped with a two-way radio, should have notified
the crew of the train that an unknown person was sitting in a van
parked near the tracks. We consider this a rather absurd suggestion.
Lundy had no reason to think that the man in the van would climb out
and crawl under a railroad car. If he had called the crew and told them
there was a man in a van by the tracks, they undoubtedly would have
replied, so what? Maybe, since the van resembled the vans used by
Conrail employees, it should have occurred to Lundy that the person
in the van had business on the tracks. But it is a big jump from
recognizing that possibility to thinking that the man was in danger
because he might crawl under a car without taking the usual
precautions. And any Conrail employee would know better than to
crawl under a car on a live track (a track that had not been blue-
flagged). In sum, the probability that Davis would crawl under a car
without first asking that it be blue flagged was too low, as it
reasonably appeared to Lundy, to obligate Lundy to warn Davis or
alert the train's crew.

In the famous negligence formula of Judge Learned Hand, which
Is recognized to encapsulate the more conventional verbal
formulations of the negligence standard, a defendant is negligent
only if B < PL, meaning, only if the burden [B] of precautions is less
than the magnitude of the loss [L] if an accident that the precautions
would have prevented occurs discounted (multiplied) by the
probability of the accident [P]. See United States v. Carroll Towing
Co., 159 F2d 169, 173 (2d Cir. 1947). If P is very low, elaborate
precautions are unlikely to be required even if L is large, and here the
necessary precautions would have been elaborate.



_ Davis's second theory of

Conrail's negligence is even
Principles more fantastic. It is that before
the train was moved, a
member of the crew should
have walked its length, looking
under the cars. The probability
that someone was under a car

Third Restatement Description
of Learned Hand Formula:

A person acts negligently if the
person does not exercise
reasonable care wunder all the

circumstances. Primary factors to was too slight, as it reasonably
consider in ascertaining whether the would have appeared to the
person’s conduct lacks reasonable crew, to warrant the
care are the foreseeable likelihood considerable delay in moving

hat th rson’ n il resul :
that the person's conduct will result the train that would have been
in harm, the foreseeable severity of

any harm that may ensue, and the caused by having a crew

burden of precautions to eliminate member walk its entire length

or reduce the risk of harm. and then walk back, a total

Restatement (Third) of distance of a mile and a half. It

Torts §3 (2011). mlght have taken an hour,

since the crew member would

have had to look under each

one of the train's 50 cars, and since the cars were only 12 inches off

the ground, so that he would have had to get down on all fours to see
under them.

Davis's third theory is more plausible. He argues that it was
negligent for the crew to move the train without first blowing its horn
(also referred to as the whistle) or ringing its bell. Since no member of
the crew was in a position where he could see the train's western end,
which was now its rear end, a reasonable jury could find that it was
imprudent to move the train without a signal in advance. Although the
crew had no reason to think that Davis was under a car, someone —
whether an employee of Conrail or some other business invitee to the
yard (such as Davis) — might have been standing in or on a car or
between cars, for purposes of making repairs or conducting an



inspection; and any such person could be severely, even fatally,
injured If the train pulled away without any warning or even just
moved a few feet. Regarding the application of the Hand formula to
such a theory of negligence, not only was B vanishingly small — for
what would it cost to blow the train's horn? — but P was significant,
though not large, once all the possible accidents that blowing the
horn would have averted are added together. For in determining the
benefits of a precaution —and PL, the expected accident costs that
the precaution would avert, is a measure of the benefits of the
precaution — the trier of fact must consider not only the expected
cost of this accident but also the expected cost of any other, similar
accidents that the precaution would have prevented. Blowing the
horn would have saved not only an inspector who had crawled under
the car (low P), but also an inspector leaning on a car, a railroad
employee doing repairs on the top of a car, a brakeman straddling two
cars, and anyone else who might have business in or on (as well as
under) a car. The train was three-quarters of a mile long. It was not so
unlikely that somewhere in that stretch a person was in a position of
potential peril to excuse the crew from taking the inexpensive
precaution of blowing the train's horn. Or so at least the jury could
conclude without taking leave of its senses.

Against this conclusion Conrail and Trailer Train hurl a number of
arguments. One is that precautions would not have been effective;
Davis himself testified that he would not have heard the train's bell.
But we do not consider this so damaging a concession as the
defendants do. Davis would not have heard the bell, no, but it does
not mean that he would not have heard the horn. The horn is
deafening, and Conrail's assertion (for which no evidence was
offered) that the horn would have been inaudible at three-quarters of
a mile is as implausible as it is unsubstantiated.

A better point is that there is so much traffic in a marshaling yard
that sounding the horn every time a train is moved would cause a
cacophony that would deprive the horn of its efficacy as a warning. If



horns were blowing all the time, Davis would not know, when the horn
sounded, whether it was the horn for this train or some other train.
Either he would ignore it or he would be spending all his time
scrambling out from under and then back under the cars he was
inspecting. The problem with this argument is that Conrail put in no
evidence on how busy the marshaling yard was either at the time of
the accident or at any other time. We know it is a large (four square
miles) and busy yard, but we do not know how frequently trains are
actually moved in a large and busy yard. Every 15 minutes? Every
hour? Conrall could easily have put in evidence on this point, but did
not. Moreover, Davis is not contending that due care requires that the
horn be blown before every move. Maybe this move was special,
because of the length of the train in combination with the curvature
of the track and the fact that all of the crew members were at or near
the front of the train. Even if the yard is very busy, if the horn were
sounded only in the unusual case where there was more than
average danger from a sudden movement the danger of cacophony
would be diminished.

The defendants’ strongest argument is that Conrail had no duty to
warn persons who might be in or on or under the train — given the
blue flag rule. There is in general no duty to anticipate and take
precautions against the negligence of another person. Such a
requirement would tend to induce potential injurers to take excessive
safety precautions relative to those taken by potential victims; the
cost of safety would rise. Thus, “if the motorist on the through
highway had to travel at such a speed that he could stop his car in
time to avoid collisions with vehicles which ignore stop signs on
intersecting roads, the purpose of having a through highway in the
first place would be entirely thwarted.” Hession v. Liberty Asphalt
Products, Inc., 235 N.E.2d 17, 22 (1968). The defendants argue that
the rule regarding blue flagging excuses the crew from any duty of
care to persons who might be injured by a sudden starting of the
train, because all such persons can protect themselves by blue



flagging and are careless if they fail to do so. There is some evidence,
however, that the rule was honored in the breach. Davis inspected
cars at the yard three or four times a week, never posted or requested
the posting of a blue flag, and was seen by many employees of
Conrail without remonstrance from them.

Of course, there was much evidence that Davis was negligent in
failing to blue flag the train (or request that it be blue flagged) before
crawling under it. When he saw the western end of the train pull away
he assumed the train would stay put. Yet as an experienced railroad
worker he knew perfectly well that the train could be pulled from
either end, and since he couldn't see the other end from where he was
working, he was taking a grave risk that a locomotive would hook on
to that end and pull the train east, crushing him beneath it. He may
well have been more negligent than the railroad. But we do not think
the jury was irrational to find that the railroad was negligent as well.
[Tlhis was a matter for the jury to consider; a rational jury could have
concluded that the horn would have warned him.

Moreover, we were careful to qualify our statement of the rule that
a potential injurer is entitled to assume that potential victims will
exercise due care, by saying that this was true “in general." A certain
amount of negligence is unavoidable, because the standard of care is
set with reference to the average person and some people have
below-average ability to take care and so can't comply with the
standard, and because in any event efforts at being careful produce
only a probability, not a certainty, of avoiding careless conduct
through momentary inattention. Potential injurers may therefore be
required to take some care for the protection of the negligent,
especially when the probability of negligence is high or the costs of
care very low. You cannot close your eyes while driving through an
intersection, merely because you have a green light. If, as the jury
could have found, Conrail could have avoided this accident by the
essentially costless step of blowing the train’s horn, it may have been



duty-bound to do so even if only a careless person would have been
endangered by a sudden movement of the train.

Although the evidence of the defendants’ negligence is thin . . . we
can find no reversible error.

NOTES AND PROBLEMS

1. Learned Hand Formula. The formula applied in the above case
by Judge Posner, famous himself as a pioneer in the scholarship
regarding “law and economics,” was fashioned originally by Judge
Learned Hand, a famous Second Circuit federal appellate judge.
Judge Hand was once nicknamed the “Tenth man on the Supreme
Court” and had great influence in the development of the common
law. What does the Learned Hand formula suggest about the concern
the reasonable person has for the welfare of others, that such person
would be willing to incur a cost for the benefit of others? Does this
reflect how our society actually functions or is it aspirational?

Judge B. Learned Hand



2. Analytically but Not Operationally Significant. Judge Posner, in
his prior opinion in McCarty mentioned earlier acknowledged some
practical limitations on the Learned Hand formula:

Ordinarily, and here, the parties do not give the jury the
information required to quantify the variables that the Hand
Formula picks out as relevant. That is why the formula has greater
analytic than operational significance. Conceptual as well as
practical difficulties in monetizing personal injuries may continue
to frustrate efforts to measure expected accident costs with the
precision that is possible, in principle at least, in measuring the
other side of the equation — the cost or burden of precaution. For
many years to come juries may be forced to make rough
judgments of reasonableness, intuiting rather than measuring the
factors in the Hand Formula; and so long as their judgment is
reasonable, the trial judge has no right to set it aside, let alone
substitute his own judgment.

Id. Despite some operational limitations, in what ways might the
formula be useful analytically? First, when an appellate court (or trial
judge) is reviewing a jury's decision on the issue of breach, this
formula permits an enlightened review of the evidence to see if the
decision appears to have a rational basis in the facts. Further, when a
trial judge Is listening to objections as to the relevancy of proposed
evidence offered at trial, this formula permits analysis as to whether
the evidence tends to make a material fact true or not. In other words,
as to the issue of breach of duty, any evidence offered must relate to
either the Burden, Probability of an accident, or the size of the Loss, in
order to be admitted. It also makes sense for lawyers to at least
allude to these factors in making closing arguments before a jury on
the issue of breach. On the other hand, the court does not instruct the
jury on this algebraic equation and the verdict form is not a math
quiz.



3. Law and Economics. While the Learned Hand formula has
proven to have enduring value, and doubtlessly refines the analysis of
breach of duty in a negligence case, it nevertheless has to be “taken
with a grain of salt” This is true primarily because a mathematical
formula cannot capture all of a society’s contemporary values
effectively. For example, under the Learned Hand formula, which
circumstance would call for heightened care? Scenario A, where a
homeless man’s life might be put in jeopardy by the defendant's
conduct? Or Scenario B, where a wealthy corporate executive's life
would be placed in jeopardy? A purely cold-blooded mathematical
calculation would suggest that Scenario B requires greater care, as
the injury to a high-income earner would yield greater damages than
the injury to a homeless person. A lawyer trying to advance such a
comparative argument to a jury would be a lawyer with an unhappy
client. Despite such real-world limits, the field of inquiry plowed by the
discipline of law and economics is rich. A good example of the debate
over the utility of law and economics can be found in Christine Jolls,
Cass Sunstein & Richard Thaler, A Behavioral Approach to Law and
Economics, 50 Stanford L. Rev. 1471 (1998).

_ 4. Burden/Utility. The left
side of the Learned Hand
“Economics is the painfu| formula asks, with respect to
elaboration of the obvious.” the plaintiff's theory of how a
Anonymous reasonable person would have

acted, what the costs of this

alternative conduct would have

entailed. The other side of the same coin might involve placing a
value to the defendant on the defendant's actual chosen activity. The

Restatement frames this other perspective in terms of the utility of
the defendant’s conduct:

Where an act is one which a reasonable man would recognize as
involving a risk of harm to another, the risk is unreasonable and



the act is negligent if the risk is of such magnitude as to outweigh
what the law regards as the utility of the act or of the particular
manner in which it is done.

Restatement (Second) of Torts §291. (1965)

5. Anticipating Others’ Negligence. The court in the foregoing
opinion acknowledges a general truth that one should not have to
anticipate the negligence of others but notes that there are
exceptions to this. Later (in Chapter 8 Damages) we will encounter a
debate about whether a motorist/victim should have to wear a seat
belt, anticipating the possible negligence of other motorists causing a
collision. In that section, we will encounter a trend by courts to
recognize a possible defense by tortfeasors on the highway when the
victim's injuries were worsened by their decision to forgo wearing a
seatbelt. Though also acknowledging this generalization that one
should not have to normally anticipate others’' negligence, courts
there have begun to also recognize that motor vehicle accidents are
‘omnipresent” Law v. Superior Court, 755 P2d 1135, 1141 (Ariz.
1988).

6. Problem. We have just finished looking at what “reasonable
care is under the circumstances” in the context of such variables as
sudden emergencies and highly dangerous activities. Now armed
with the Learned Hand formula, go back and practice articulating how
you might quantify the logic behind those two doctrines algebraically.

B. Negligence Per Se — Violation of Statutes

Sometimes the challenged conduct of the actor in question may
appear to violate a statute, government regulation, or municipal
ordinance. This may strike the claimant's counsel as a wonderful
observation. But what role, if any, should this circumstance play in the
analysis of whether the defendant breached a legal duty of care? Is



this circumstance even relevant to determining breach? And, if
relevant, how much weight should be attached to the fact that the
challenged conduct was prohibited by an act of either the legislative
or executive branches of government? Martin v. Herzog is a classic
case involving an actor whose challenged conduct violated a statute.
The trial court was apparently confused as to the significance of this
circumstance, as you will see from the vague jury Instructions,
thereby requiring Judge Cardozo to clarify and apply the doctrine of
Negligence Per Se. Pay special attention to the prerequisites for this
doctrine and its impact on the issue of demonstrating breach of duty.

1. Origins and Rationale

MARTIN v. HERZOG
126 N.E. 814 (N.Y. 1920)

CARDOZ0, J.

The action is one to recover damages for injuries resulting in
death.

Plaintiff and her husband, while driving toward Tarrytown in a
buggy on the night of August 21, 1915, were struck by the defendant's
automobile coming in the opposite direction. They were thrown to the
ground, and the man was killed. At the point of the collision the
highway makes a curve. The car was rounding the curve when
suddenly it came upon the buggy, emerging, the defendant tells us,
from the gloom. Negligence is charged against the defendant, the
driver of the car, in that he did not keep to the right of the center of the
highway (Highway Law, sec. 286, subd. 3; sec. 332; Consol. Laws, ch.
25). Negligence is charged against the plaintiff's intestate, the driver
of the wagon, in that he was traveling without lights (Highway Law,
sec. 3293, as amended by L. 1915, ch. 367). There is no evidence that



the defendant was moving at an excessive speed. There is none of
any defect in the equipment of his car. The beam of light from his
lamps pointed to the right as the wheels of his car turned along the
curve toward the left; and looking in the direction of the plaintiff's
approach, he was peering into the shadow. The case against him
must stand, therefore, if at all, upon the divergence of his course from
the center of the highway. The jury found him delinquent and his
victim blameless. The Appellate Division reversed, and ordered a new
trial.

We agree with the Appellate Division that the charge to the jury
was erroneous and misleading. The case was tried on the
assumption that the hour had arrived when lights were due. It was
argued on the same assumption in this court. In such circumstances,
it is not important whether the hour might have been made a
question for the jury (Todd v. Nelson, 109 N.Y. 316, 325). A
controversy put out of the case by the parties is not to be put into it
by us. We say this by way of preface to our review of the contested
rulings. In the body of the charge the trial judge said that the jury
could consider the absence of light “in determining whether the
plaintiff's intestate was quilty of contributory negligence in failing to
have a light upon the buggy as provided by law. | do not mean to say
that the absence of light necessarily makes him negligent, but it is a
fact for your consideration.” The defendant requested a ruling that the
absence of a light on the plaintiff's vehicle was “prima facie evidence
of contributory negligence.” This request was refused, and the jury
were again instructed that they might consider the absence of lights
as some evidence of negligence, but that it was not conclusive
evidence. The plaintiff then requested a charge that “the fact that the
plaintiff's intestate was driving without a light is not negligence in
itself,” and to this the court acceded. The defendant saved his rights
by appropriate exceptions.

We think the unexcused omission of the statutory signals is more
than some evidence of negligence. It is negligence in itself. Lights are



intended for the guidance and protection of other travelers on the
highway (Highway Law, sec. 329a). By the very terms of the
hypothesis, to omit, willfully or heedlessly, the safequards prescribed
by law for the benefit of another that he may be preserved in life or
limb, is to fall short of the standard of diligence to which those who
live in organized society are under a duty to conform. That, we think,
is now the established rule in this state. Whether the omission of an
absolute duty, not willfully or heedlessly, but through unavoidable
accident, is also to be characterized as negligence, is a question of
nomenclature into which we need not enter, for it does not touch the
case before us. There may be times, when If jural niceties are to be
preserved, the two wrongs, negligence and breach of statutory duty,
must be kept distinct in speech and thought. In the conditions here
present they come together and coalesce. A rule less rigid has been
applied where the one who complains of the omission is not a
member of the class for whose protection the safeguard is designed.
Courts have been reluctant to hold that the police regulations of
boards and councils and other subordinate officials create rights of
action beyond the specific penalties imposed. This has led them to
say that the violation of a statute is negligence, and the violation of a
like ordinance is only evidence of negligence. An ordinance, however,
like a statute, is a law within its sphere of operation, and so the
distinction has not escaped criticism. Whether it has become too
deeply rooted to be abandoned, even if it be thought illogical, is a
question not now before us. What concerns us at this time is that
even Iin the ordinance cases, the omission of a safeguard prescribed
by statute is put upon a different plane, and is held not merely some
evidence of negligence, but negligence in itself. In the case at hand,
we have an instance of the admitted violation of a statute intended
for the protection of travelers on the highway, of whom the defendant
at the time was one. Yet the jurors were instructed in effect that they
were at liberty in their discretion to treat the omission of lights either
as innocent or as culpable. They were allowed to “consider the default



as lightly or gravely” as they would (Thomas, J., in the court below).
They might as well have been told that they could use a like discretion
in holding a master at fault for the omission of a safety appliance
prescribed by positive law for the protection of a workman. Jurors
have no dispensing power by which they may relax the duty that one
traveler on the highway owes under the statute to another. It is error
to tell them that they have. The omission of these lights was a wrong,
and being wholly unexcused was also a negligent wrong. No license
should have been conceded to the triers of the facts to find it
anything else.

We must be on our guard, however, against confusing the
question of negligence with that of the causal connection between
the negligence and the injury. A defendant who travels without lights
Is not to pay damages for his fault unless the absence of lights is the
cause of the disaster. A plaintiff who travels without them is not to
forfeit the right to damages unless the absence of lights is at least a
contributing cause of the disaster. To say that conduct is negligence
Is not to say that it is always contributory negligence. “Proof of
negligence in the air, so to speak, will not do” (Pollock Torts [10th ed.],
p. 472). We think, however, that evidence of a collision occurring more
than an hour after sundown between a car and an unseen buggy,
proceeding without lights, is evidence from which a causal
connection may be inferred between the collision and the lack of
signals. If nothing else is shown to break the connection, we have a
case, prima facie sufficient, of negligence contributing to the result.

We are persuaded that the tendency of the charge and of all the
rulings following it, was to minimize unduly, in the minds of the triers
of the facts, the gravity of the decedent's fault. Errors may not be
ignored as unsubstantial when they tend to such an outcome. A
statute designed for the protection of human life is not to be brushed
aside as a form of words, its commands reduced to the level of
cautions, and the duty to obey attenuated into an option to conform.

The order of the Appellate Division should be affirmed.



NOTES AND PROBLEMS

1. The Reasonable Person and Statutory Violations. The legal
effect of a statutory violation in a negligence case, which Judge
Cardozo described as “negligence in itself is now referred to by
courts by the name Negligence Per Se. It is so well established now
that one might assume it was natural law. But why should the fact
that the challenged conduct violated a statute necessarily lead to the
inevitable conclusion that the defendant was negligent? What does
this say about the attitude of the reasonable person with respect to
compliance with mandatory obligations created by legislative or
requlatory enactment? Also, consider whether this doctrine is
necessitated by the separation of powers concept forming the
foundation for our American system of government. If the trial court’s
charge to the jury in Martin had been considered appropriate, what
would the judicial branch be saying about its power to disregard
decisions by the legislative branch?

2. Specificity. In Martin, there was no doubt about the fact that
the plaintiff had violated a statute requiring specific conduct — lights
on buggies being driven at night. Not all statutes are so specific.
Sometimes a statute, such as a traffic code, might demand that a
driver “exercise care to yield the right of way to oncoming traffic." To
the extent that a statutory obligation merely adopts the reasonable
person standard, it adds nothing to the breach analysis and the
doctrine of negligence per se is inapplicable.

3. Effect of Negligence Per Se. Which element of the negligence
cause of action does negligence per se help to prove? Judge Cardozo
clarifled that the “unexcused violation” of the statute constituted
proof of negligence —breach of duty. Yet for negligence to be
something other than “negligence in the air,’ it must be proven to be a
legal cause of the harm as well. Negligence per se clarifies the duty
analysis by giving a very definite expectation for the conduct required,
and the statute’s violation then establishes the breach element. But



negligence per se does not establish causation. This is why, near the
end of his opinion, Cardozo cautioned that the jury would still need to
determine causation upon remand. Legal causation is taken up in
Chapter 5 of this book.

4. Differing Roles of Law and Fact. Negligence per se requires
proof of a statutory violation. If the alleged violation is disputed the
jury might be called upon to resolve that factual dispute by
determining whether the actor did, in fact, violate the statute. Once
the statutory violation is proven, however, there is no more work for
the jury to perform in finding that a breach of duty has occurred,
unless the defendant claims that the violation was excused. Often
courts will instruct the jury along the lines, “if you find that
defendant’s conduct was a violation of [the Code], you are instructed
that the defendant was negligent as a matter of law.” The jury may
still have to resolve fact disputes concerning the other elements (i.e.,
causation and damages) but the doctrine of negligence per se
focuses the jury's attention, and traditionally does not permit the jury
to disregard the legislature's decision with respect to what the
legislature deems to be reasonable care under the circumstances
present in the statutory violation.

5. Statutes, Ordinances, Regulations, and Codes. Judge Cardozo
indicated that there had been, at one time, doubts about whether a
party’s violation of a municipal ordinance should be afforded the
same effect as a statutory violation. Courts now routinely and equally
(though not universally) apply negligence per se to violations of
statutes, ordinances, codes, and administrative regulations.

2. Type of Harm and Membership in Protected Class

In Martin, Judge Cardozo noted that the statutory requirement for a
light on a buggy at night was “intended for the protection of travelers
on the highway. . . " Cardozo recognized that if the purpose of the



statute was unrelated to the harm suffered by the plaintiff, there was
no rational reason to defer to the legislature’'s decision as to the
prescribed course of conduct. It is only when the legislature is
seeking to prevent the type of harm suffered in the tort case that we
can trust its assessment as to reasonable care. Consider the
following case, where the admitted violation of a statute was found
not to trigger negligence per se because the harm sought to be
prevented was unrelated to the harm at issue.

WAWANESA MUTUAL INS. v. MATLOCK
60 Cal. App. 4th 583 (1997)

SILLS, J.

Timothy Matlock, age seventeen, bought two packs of cigarettes
from a gas station one day in April 1993. Tim gave one of the packs
to his friend, Eric Erdley, age fifteen. Smoking as they walked, the two
trespassed onto a private storage facility in Huntington Beach, where
a couple of hundred telephone poles were stacked up high upon the
ground, held in place by two vertical poles sticking out of the ground.
The two had climbed on the logs many times before.

Timothy and Eric were joined by 2 younger boys, about 10 or 11
years old, who walked with them on the logs. Eric was smoking a
cigarette held in his left hand. Timothy began to tease the younger
boys, telling them the logs were going to fall. The boys started to run,
though perhaps more out of laughter than of fear. One of the younger
boys ran right into Eric’s left arm. Eric dropped his cigarette down
between the logs, where it landed on a bed of sand. For about 20
seconds Eric tried to retrieve the cigarette, but he couldn't reach it. He
stood up and tried to extinguish it by spitting on it, and again was
unsuccessful,

Then Eric caught up with Timothy, who was about 10 feet ahead.
They went into some bunkers about 50 feet away; when they came



out again after about 20 minutes, they saw flames at the base of the
logs. They were seen running from the location.

The Woodman Pole Company suffered considerable property
damage because of the fire. [Eric’'s insurance company, Wawanesa,
paid $100,000 to settle the tort claims on behalf of Eric. It then filed
this lawsuit against Timothy seeking partial reimbursement, or
contribution, based upon Timothy's tortious misconduct being an
additional cause of the fire and the property damage. For purposes of
this lawsuit, Wawanesa is subrogated to the rights of Eric in seeking
contribution against a fellow tortfeasor]

After a bench trial, the court [found in favor of Wawanesa holding
that Timothy was liable, in part, based upon the doctrine of
negligence per se]. The judge stated that the statute that makes it
unlawful to give cigarettes to minors, Penal Code section 308, had to
have been enacted in 1891 with “more than health concerns” in mind,
‘since the health issues on tobacco are of considerably more recent
concern.”

Timothy and his father Paul now appeal, arguing that there is no
basis on which to hold Timothy liable for the damage caused when
Eric dropped the cigarette.

We agree. There is no valid basis on which to hold Timothy liable.

Just because a statute has been violated does not mean that the
violator is necessarily liable for any damage that might be ultimately
traced back to the violation. As the court stated in Olsen v.
McGillicuddy (1971) 15 Cal. App. 3d 897, 902-903 “The doctrine of
negligence per se does not apply even though a statute has been
violated if the plaintiff was not in the class of persons designed to be
protected or the type of harm which occurred was not one which the
statute was designed to prevent” Mere ‘but-for" causation, as Is
urged in Wawanesa's brief, is simply not enough. The statute must be
designed to protect against the kind of harm which occurred.



The statute that makes it illegal to furnish tobacco to minors,
Penal Code section 308, has nothing to do with fire suppression. As it
now stands, it is intended to prevent early addiction to tobacco. It
may be true, as the trial court opined, that when the first version of
the statute was enacted in 1891 it was not directed primarily at
protecting minors’ health.! But it is most certainly a health statute as
It exists today. As our Supreme Court recently noted in Mangini v.
R.J. Reynolds Tobacco Co. (1994) 7 Cal. 4th 1057, 1060, section 308
“reflects a statutory policy of protecting minors from addiction to
cigarettes.” The connection of section 308 with health is emphasized
by the court's specifically analogizing section 308 to former Health
and Safety Code section 25967, which states that preventing children
from “beginning to use tobacco products” “is” “among the highest
priorities in disease prevention for the State of California.” (Mangini,
supra, 7 Cal. 4th at pp. 1061-1062, italics added [quoting from
appellate opinion quoting statute].)

Nothing suggests that section 308 is part of any scheme to
prevent fires. Its placement in the general morals section of the Penal
Code belies such an intent.

m ooy _nood

NOTES AND PROBLEMS

1. Negligence Per Se Elements. To apply the doctrine of
negligence per se, the plaintiff has the burden of proving that (1)
defendant violated a statute that prohibited certain particular
conduct, (2) that the statute was intended to protect against the
harm for which recovery is sought, and (3) that the victim harmed by
the violation was part of the class of persons for whom the statute
was intended to provide protection. In Wawanesa, remembering that
the basis for the relief sought was the fire damage incurred by the
Woodman Pole Company, which of these required prerequisites for
application of the doctrine were unsatisfied?



2. Negligence Per Se Is Not the Exclusive Way to Prove Breach.
Most claims of negligence are proven by persuading the jury simply
that the reasonable person under the circumstances would have
acted differently and that this would have prevented the harm —in
other words, by resorting to the Learned Hand methodology of
analysis. Even if negligence per se is unavailable, lawyers must
remember that proving ordinary negligence through the Learned
Hand formula is always available. In fact, in Wawanesa, the plaintiff
also argued that the circumstances present, apart from the statutory
violation, also demonstrated a lack of due care by Timothy. In another
portion of the opinion, the appellate court acknowledged such a
pathway was available to proving breach. Nevertheless, it held that
legal causation (a topic we take up in the next chapter) was lacking
because the fire was too unforeseeable a consequence of Timothy's
lack of care:

In the present case, the connection between Timothy's initial act
of giving Eric the packet of cigarettes and the later fire is simply
too attenuated to show the fire was reasonably within the scope
of the risk created by the initial act.

“But-for” Timothy Matlock's illegal act of procuring tobacco for
minor Eric, and ‘but-for” Timothy's participation as a co-
conspirator in an agreement to trespass [and] to smoke these
cigarettes with Eric on Woodman land, and “but-for” Timothy's act
of causing the younger children to rush off of the wood pile, Eric
would not have been on top of the telephone poles smoking a
cigarette at the time that he was bumped by the younger children
and dropped the lit cigarette which started the fire.

The sentence contains no fewer than three “but-for's.” In the
chain, the cigarette is far less important than the jostling. Yet fires
are not within the risks one foreseeably incurs by teasing
youngsters, even youngsters in the general vicinity of someone
smoking a cigarette. 60 Cal. App. 4th at 588-89.



3. Other Tort Theories. The plaintiff in Wawanesa also tried to hold
Timothy liable for the fire caused by his trespass. The court rejected
this final theory, even though Timothy clearly was a trespasser,
because the court reasoned that it was not his trespass that actually
caused the fire, but rather the trespass of Eric. After we cover actual
causation in Chapter 5, you might consider coming back to the facts
of this case and seeing if you agree with the court's conclusion.
Looking even further ahead to Chapter 9 (Apportionment), one might
also accuse Timothy of being in concert of action with Eric. That
theory would consider the conduct of either member acting in
concert to be the same as the conduct of the other member.

4. Rationale Behind Prerequisites. Even though Timothy
admittedly violated a statute, the court refused to use that as a basis
for declaring him to have breached his duty of care. Given the
rationale behind the doctrine of negligence per se, why is it that
courts are not comfortable utilizing the negligence per se “short cut”
to declare breach, when the purpose of the statute (or the victim) is
different than the harm suffered in the case? If you assume that the
legislature was, in effect, trying to do its own math (utilizing the
Learned Hand factors) when it crafted the statute, do you understand
why, when the harm suffered is different than the harm the legislature
feared, there is less reason to defer to or trust the legislature’s
conclusion on what is “reasonable care under the circumstances™?

5. Caveat Regarding Licensing Statutes. A subtle but important
limitation upon negligence per se's application arises when the
defendant has engaged in a certain course of conduct without a
required license to do so. Driving a car without a license is a common
example. Does the fact that the defendant has driven without a
license make her negligent per se, even if the manner of her driving
was consistent with exercising reasonable care? Courts generally say
no, even though the purpose of the license may be to ensure that only
qualified, trained citizens drive. The reason has more to do with
causation — courts tend to find that the violation of the statute is not



what caused the accident. The accident has to be caused by the
method of the driving in order to establish a negligence-based liability.
Another example involves a ‘chiropractor” who was practicing
without a license. His methods allegedly caused paralysis in the
plaintiff and she sued for negligence. At trial plaintiff attempted to rely
upon negligence per se. The appellate court rejected negligence per
se:

Proper formulation of general standards of preliminary education
and proper examination of the particular applicant should serve to
raise the standards of skill and care generally possessed by
members of the [chiropractic] profession in this State; but the
license to practice medicine confers no additional skill upon the
practitioner; nor does it confer immunity from physical injury upon
a patient if the practitioner fails to exercise care. Here, injury may
have been caused by lack of skill or care; it would not have been
obviated If the defendant had possessed a license yet failed to
exercise the skill and care required of one practicing medicine.

Brown v. Shyne, 151 N.E. 197 (N.Y. 1926). Rather than attempting to
rely upon the violation of a licensing statute to prove breach through
negligence per se, a lawyer needs to find the violation of a statute that
mandates (or proscribes) certain specific conduct that was the cause
of the plaintiff's harm.

3. Excuse

In Martin, Judge Cardozo observed that the case involved the
undisputed, “unexcused” violation of the underlying statute. If the
alleged tortfeasor's conduct in violating the statute is “excused,” how
does this impact the application of the negligence per se doctrine?
And what exactly constitutes excuse? Does ignorance of the law
count as an excuse? Surely not, for all of us have heard before



coming to law school the maxim that “ignorance of the law is no
excuse." The following case helps to answer these questions and
delineate when conduct forbidden by another branch of government
is excused, and thus the doctrine of negligence per se held
inapplicable.

SIKORA v. WENZEL
727 N.E.2d 1277 (Ohio 2000)

CooK, J.

[In September 1996, a deck attached to a condominium owned by
Tom Wenzel collapsed during a party held by one of Wenzel's tenants.
Aaron Sikora, one of the guests at the party, was injured as a result of
the collapse and brought the instant negligence action. After the
incident, an engineering firm hired by the city of Fairborn (the “City”")
concluded that the deck's collapse resulted from improper
construction and design in violation of the Ohio Basic Building Code
(the "OBBC).

A decade earlier, before the deck was built, Zink Road Manor
Investment (“Zink") owned and was developing the property where
the condominium was located as a series of condominiums. After
Zink submitted plans for the condominiums to the City, Zink decided
to modify the units to include decks. Documents containing the deck
design were given to the City for review at a meeting between the
construction company and the City. The City, however, rejected these
plans because they violated the OBBC and contained insufficient
information. Although the City made no further inspection of the
decks during construction nor received from Zink any modified plans
or other documents sufficient for it to proceed with approval, the City
nevertheless issued Zink a Certificate of Occupancy.

After the City issued the certificate, Wenzel purchased the
property at issue from Zink. It is undisputed that Wenzel had no



knowledge, either actual or constructive, as to any defect in the deck
that was attached to the condominium. The parties also agree that
Wenzel was in no way involved in the discussions concerning the
deck between the City, the general contractor, or the subcontractors,
and that he lacked any privity of contract with these entities.

Following the deck’s collapse, Sikora sued Wenzel, the contractor,
and the design company, alleging that each was negligent and
therefore jointly and severally liable. Sikora based his claim against
Wenzel in part upon a violation of R.C. 5321.04(A)(1), which requires
landlords to comply with all applicable provisions of the OBBC. The
trial court granted summary judgment in Wenzel's favor on the basis
that he lacked notice of the defect in the deck ]

With this decision we confirm that the doctrine of negligence per
se countenances lack of notice of a defective condition as a legal
excuse. We reverse the appellate court’'s determination that notice is
irrelevant and strict liability applies, and instead hold that a violation
of R.C. 5321.04(A)(1) (failing to comply with the Ohio Basic Building
Code) constitutes negligence per se, but that such liability may be
excused by a landlord's lack of actual or constructive notice of the
defective condition.

Negligence per se and strict liability, however, are not
synonymous. Courts view the evidentiary value of the violation of
statutes imposed for public safety in three ways: as creating strict
liability, as giving rise to negligence per se, or as simply evidence of
negligence. See, generally, Browder, The Taming of a Duty — The Tort
Liability of Landlords (1982), 81 Mich. L. Rev. 99. These are three
separate principles with unique effects upon a plaintiff's burden of
proof and to which the concept of notice may or may not be relevant.

Strict liability is also termed “liability without fault." Black's Law
Dictionary (7 Ed.1999) 926. Thus, where a statute is interpreted as
imposing strict liability, the defendant will be deemed liable per se —
that Is, no defenses or excuses, including lack of notice, are



applicable. Areas where the law typically imposes strict liability
include liability for injuries inflicted from a dangerous instrumentality,
liability for violations of certain statutes, and liability for injuries
caused by a manufacturer, distributor, or vendor of certain products.
Id.

Courts generally agree that violation of a statute will not preclude
defenses and excuses — i.e., strict liability — unless the statute clearly
contemplates such a result. Notably, most courts refuse to impose
strict liability in the context of landlord liability for defective
conditions, recognizing the need for some kind of notice element
prior to the imposition of liability.

More frequently, then, this sort of statutory violation either will be
considered as evidence of negligence or will support a finding of
negligence per se. As this court has consistently held, the distinction
between the two depends upon the degree of specificity with which
the particular duty is stated in the statute.

Where a statute contains a general, abstract description of a duty,
a plaintiff proving that a defendant violated the statute must
nevertheless prove each of the elements of negligence in order to
prevail. Thus, proof will be necessary that the defendant failed to act
as a reasonably prudent person under like circumstances, to which
the defendant’'s lack of notice of a defective condition may be a
relevant consideration.

But where a statute sets forth “a positive and definite standard of
care . . . whereby a jury may determine whether there has been a
violation thereof by finding a single issue of fact,” a violation of that
statute constitutes negligence per se. In such instances, the statute
‘serves as a legislative declaration of the standard of care of a
reasonably prudent person applicable in negligence actions.” Thus the
‘reasonable person standard is supplanted by a standard of care
established by the legislature.”



Furthermore, negligence per se and strict liability differ in that a
negligence per se statutory violation may be “excused.” As set forth in
the Restatement of Torts 2d, supra, at 37, Section 288B(1). “The
unexcused violation of a legislative enactment . . . which is adopted
by the court as defining the standard of conduct of a reasonable man,
is negligence in itself” (Emphasis added.) But “an excused violation of
a legislative enactment . . . is not negligence.” Restatement of Torts
2d, supra, at 32, Section 288A(1).

Lack of notice is among the legal excuses recognized by other
jurisdictions and set forth in the Restatement of Torts 2d. This
excuse applies where “the actor neither knows nor should know of
any occasion or necessity for action in compliance with the
legislation or regulation.” Restatement of Torts 2d, supra, at 35,
Section 288A(2)(b), Comment f. See also, Gore v. People's Savings
Bank, supra (applying this excuse in the context of the violation of a
statutory obligation upon a landlord).

It follows, then, that a determination of liability and the relevance
of notice under a statute imposed for safety depends first upon which
of the above categories the statute occupies. Wenzel urges us to
construe the violation of R.C. 5321.04(A)(1) only as evidence of his
negligence and therefore to consider his lack of notice as crucial to a
determination of the breach of his duty of care. Sikora, in contrast,
would have us uphold the appellate court's determination that strict
liability applies and that Wenzel's lack of notice is irrelevant.

We reject Sikora's argument that the statute imposes strict
liability. Considering the general reluctance among courts to impose
strict liability in this context, the wording of the statute fails to
convince us that the General Assembly intended to create strict
liability upon a violation of this statutory requirement. Absent
language denoting that liability exists without possibility of excuses,
we are unpersuaded that the intent behind this statute was to
eliminate excuses and impose strict liability.



Nor do we agree with Wenzel that the language of that statute is
so general or abstract as to constitute merely evidence of negligence.
Rather, we believe the statutory requirement is stated with sufficient
specificity to impose negligence per se. It is “fixed and absolute, the
same under all circumstances and is imposed upon” all landlords.
Ornella v. Robertson (1968), 237 N.E.2d 140, 143. Accordingly, we
conclude that the statute requires landlords to conform to a
particular standard of care, the violation of which constitutes
negligence per se.

Having determined that the statute's violation constitutes
negligence per se, we turn now to the question of whether Wenzel's
lack of notice of the defect in the deck excuses the violation. Both
parties agree that Wenzel neither knew nor had any way of knowing
of the defective condition. The City issued the necessary approval
documents despite having failed to reinspect the situation. Because
Wenzel was not involved at that point, however, he had no reason to
question the validity of the City's certification. Thus, no factual
circumstances existed that would have prompted or required Wenzel
to investigate the process that occurred between the City and the
developer prior to his involvement. Given that Wenzel neither knew
nor should have known of the condition giving rise to the violation of
R.C. 5321.04(A)(1), his violation is excused and he is not liable to
Sikora for failing to comply with the OBBC.

For the foregoing reasons, the judgment of the court of appeals is
reversed.

NOTES AND PROBLEMS

1. Strict Liability vs. Negligence Per Se. The court in Sikora had to
decide whether the building code, which imposes liability on a
landlord for code violations, imposes strict liability. If so, it is
essentially a statutory cause of action being pursued rather than a



common law tort claim. In that instance, the statutory claim involves
strict liability — liability without regard to any showing of traditional
levels of any fault. But the court recognizes that strict liability is not
presumed from statutes. Because the building code in question did
not clearly articulate a desire to impose strict liability, the court
interpreted the statute as instead creating a specific duty to act in a
certain manner. The court found the defendant in violation of the
statute but recognized that negligence per se countenances a
defense of excuse by the defendant.

2. Ignorance of Fact vs. Law. The defendant in Sikora was
claiming that he had no notice of any defect in the deck, nor did he
have any reason to know that the condition of the deck was not in
compliance with the building code. The defendant was not claiming
ignorance of the building code, but ignorance of the facts that
revealed a violation of the building code. Plaintiff's stipulation that the
defendant neither knew nor had reason to know of the defective
condition enabled the court to rather easily conclude that defendant’s
violation of the statute was excused.

3. Burden of Proof in Instances Where Violations Are Excused.
Because excuse is considered a defense, where the plaintiff
otherwise proves the elements of negligence per se, the defendant
must plead and prove its excuse. Ultimately the issue with excuse
becomes whether a ‘reasonable person under the circumstances’
would have likewise been in violation of the statute. Cases involving
emergencies or loss of control of a vehicle are classic cases of
excuse. One good example of the articulation of how excuse interacts
with negligence per se is illustrated by the California Evidence Code,
as follows:

(a) The failure of a person to exercise due care is presumed if

(1) He violated a statute, ordinance, or regulation of a
public entity;



(2) The violation proximately caused death or injury to
person or property;

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulation was
designed to prevent; and

(4) The person suffering the death or injury to his person
or property was one of the class of persons for whose
protection the statute, ordinance, or regulation was adopted.

(b) This presumption may be rebutted by proof that:

(1) The person violating the statute, ordinance, or
regulation did what might reasonably be expected of a person
of ordinary prudence, acting under similar circumstances,
who desired to comply with the law.

Cal. Evid. Code §669 (2002). This statement of the law in California is
helpful in demonstrating the prevailing view of the negligence per se
doctrine —that it creates a presumption (or prima facie case) of
negligence that is capable of being overcome or rebutted by the
defendant's proof that a reasonable person would have acted the
same as the defendant under the particular circumstances. This
highlights the delicate balance of tort law: It defers to the assessment
by its sister branches of government of preferable conduct in a
general context, while retaining the flexibility to allow a jury to still find
the reasonable care standard met when particular circumstances
demand conduct different from that generally considered careful.

4. Types of Excuses. Ultimately, a violation of a statute may be
excused when the reasonable person would have similarly been in
violation of the statute under the circumstances of the case. There
might be many reasons why this would be true. The Second
Restatement offers the following helpful enumeration of recognized
types of excuses:



(1) An excused violation of a legislative enactment or an
administrative regulation is not negligence.
(2) Unless such enactment or regulation is construed not to
permit such excuse, its violation is excused when
(@) the violation is reasonable because of the actor's
iIncapacity;
(b) he neither knows nor should know of the occasion for
compliance;
(c) he is unable after reasonable diligence or care to
comply;
(d) he is confronted by an emergency not due to his own
misconduct;
(e) compliance would involve a greater risk of harm to the
actor or to others.

Restatement (Second) of Torts §288A. (1965).

5. Alternative View on Procedural Effect of Negligence Per Se.
While the typical procedural treatment of negligence per se is
illustrated by the above California evidence code provision — where
the violation creates a rebuttable presumption of breach — there are a
minority of courts that treat negligence per se as merely creating an
inference of negligence. In such courts, the plaintiff's proof of the
statutory violation permits the jury to find negligence but does not
mandate It, regardless of whether the defendant offers any evidence
of excuse. Such courts disagree with Judge Cardozo's admonition in
Herzog that this treatment gives the jury too much “dispensing power
by which the jury may relax the duty” created by the statute. The
court in Wenzel outlines possible procedural effects from proof of a
statutory violation, ranging from supplying mere evidence of breach,
to a presumption of breach, and even a type of strict liability where no
excuse is permissible. Another good recent judicial discussion of the
various procedural views of the effect of a statutory violation is
contained in Zeni v. Anderson, 243 N.W.2d 270 (Mich. 1976) (adopting



the prevailing view that the proof of a statutory violation creates a
rebuttable presumption that mandates a finding of breach in the
absence of proof of excuse).

“LADIES AND GENTLEMEN OF THE JURY ..

Texas PJC 5.2 Negligence Per Se — Excuse

The law forbids [driving the wrong way on a street designated
and signposted as one-way]. A failure to comply with this law
is negligence in itself, unless excused. A failure to comply is
excused if [the driver was incapacitated by a heart attack
immediately before the accident].

C. Custom

Often, the challenged conduct of the defendant involves an area of
activity that others acting in a certain industry may tacitly or
expressly recognize as appropriate or Inappropriate. When the
defendant is part of a particular industry, what evidentiary value is
proof that the defendant has failed to comply with certain industry
standards or practices? Should this be treated as tantamount to a
statutory violation? Is it even relevant? Or what if a defendant's
conduct conforms to an industry standard or practice? Does this
constitute a silver bullet defense to any accusations of failing to
observe ordinary care? Other courts commonly cite the following
case of The T.J. Hooper for resolution of these issues.

1. Industry Custom



THE T.J. HOOPER
60 F.2d 737 (2d Cir. 1932)

L. HAND, J.

The barges No. 17 and No. 30, belonging to the Northern Barge
Company, had lifted cargoes of coal at Norfolk, Virginia, for New York
in March, 1928. They were towed by two tugs of the petitioner, the
‘Montrose” and the “Hooper,” and were lost off the Jersey Coast on
March tenth, in an easterly gale. [The cargo owners sued the tugboat
owners for negligence, claiming that their failure to carry radio
receivers by which they could have received timely warnings of the
weather change caused the property loss. The trial court found in
favor of the plaintiffs and this appeal followed.

Prior to the incident the weather had been fair. The barges got into
serious trouble about 70 miles north of Atlantic City as the wind
turned into a gale, and the barges eventually leaked in the choppy
seas and lost their contents as they sank ]

The [tugs] would have had the benefit of the evening [weather]
report from Arlington had they had proper receiving sets. This
predicted worse weather; it read: “Increasing east and southeast
winds, becoming fresh to strong, Friday night and increasing
cloudiness followed by rain Friday The bare ‘“increase” of the
morning had become “fresh to strong.” To be sure this scarcely
foretold a gale of from forty to fifty miles for five hours or more, rising
at one time to fifty-six; but if the four tows thought the first report
enough, the second ought to have laid any doubts. The master of the
‘Montrose” himself, when asked what he would have done had he
received a substantially similar report, said that he would certainly
have put in. The master of the “Hooper” was also asked for his
opinion, and said that he would have turned back also, but this
admission is somewhat vitiated by the incorporation in the question
of the statement that it was a “storm warning," which the witness



seized upon in his answer. All this seems to us to support the
conclusion of the judge that prudent masters, who had received the
second warning, would have found the risk more than the exigency
warranted; they would have been amply vindicated by what followed.
To be sure the barges would, as we have said, probably have
withstood the gale, had they been well found; but a master is not
justified in putting his tow to every test which she will survive, if she
be fit. There is a zone in which proper caution will avoid putting her
capacity to the proof; a coefficient of prudence that he should not
disregard. Taking the situation as a whole, it seems to us that these
masters would have taken undue chances, had they got the
broadcasts.

They did not, because their private radio receiving sets, which
were on board, were not in working order. These belonged to them
personally, and were partly a toy, partly a part of the equipment, but
neither furnished by the owner, nor supervised by it. It is not fair to
say that there was a general custom among coastwise carriers so as
to equip their tugs. One line alone did it; as for the rest, they relied
upon their crews, so far as they can be said to have relied at all. An
adequate receiving set suitable for a coastwise tug can now be got at
small cost and is reasonably reliable if kept up; obviously it is a
source of great protection to their tows. Twice every day they can
receive these predictions, based upon the widest possible in
formation, available to every vessel within two or three hundred miles
and more. Such a set is the ears of the tug to catch the spoken word,
just as the master's binoculars are her eyes to see a storm signal
ashore. Whatever may be said as to other vessels, tugs towing heavy
coal laden barges, strung out for half a mile, have little power to
maneuver, and do not, as this case proves, expose themselves to
weather which would not turn back stauncher craft. They can have at
hand protection against dangers of which they can learn in no other
way.



Is it then a final answer that the business had not yet generally
adopted receiving sets? There are yet, no doubt, cases where courts
seem to make the general practice of the calling the standard of
proper diligence; we have indeed given some currency to the notion
ourselves. Indeed in most cases reasonable prudence is in fact
common prudence; but strictly it is never its measure; a whole calling
may have unduly lagged in the adoption of new and available devices.
It may never set its own tests, however persuasive be its usages.
Courts must in the end say what is required; there are precautions so
imperative that even their universal disregard will not excuse their
omission. But here there was no custom at all as to receiving sets;
some had them, some did not; the most that can be urged is that they
had not yet become general. Certainly in such a case we need not
pause; when some have thought a device necessary, at least we may
say that they were right, and the others too slack. The statute
(section 484, title 46, U.S. Code [46 USCA §484]) does not bear on
this situation at all. It prescribes not a receiving, but a transmitting
set, and for a very different purpose; to call for help, not to get news.
We hold the tugs therefore because had they been properly equipped,
they would have got the Arlington reports. The injury was a direct
consequence of this unseaworthiness.

Decree affirmed.

NOTES AND PROBLEMS

1. Statutes vs. Industry Customs. In the famous The T.J. Hooper
case, the defendant hoped that the tugboat industry custom was its
safe harbor, but the court sunk that argument. Judge Hand, in a bit of
hyperbole, stated that "there was no custom at all” yet earlier in the
opinion acknowledged that only one tugboat line kept an official
working radio on board; all the rest failed to have such a policy. If the
doctrine of negligence per se is premised upon deference to



legislative (and executive branch agencies’) determination as to what
‘reasonable care under the circumstances” might sometimes require,
why does the court not afford similar weight to an industry’s
practices? Does the court say that industry custom might provide
some evidence of what ordinary prudence is? If custom is not given
controlling, standard-of-care weight, why should it be relevant how an
industry normally operates? How might this evidence inform the
application of the Learned Hand formula?

2. Swords and Shields. In cases where the defendant’'s conduct
has fallen short of industry practices, the plaintiff would be using the
evidence of industry practice as a sword to affirmatively establish a
breach of the duty of reasonable care. On the other hand, where a
defendant is pointing to its adherence to an industry practice, it is
using the evidence defensively as a shield to attempt to protect itself
from being found liable. According to the court in The T.J. Hooper,
and the many cases that have cited it since it was handed down, the
legal effect or evidentiary weight given to industry custom is the
same regardless of whether it is used as a sword or shield.
Practically, however, when might a jury tend to give the industry
custom more weight in its determination of the issue of breach —
when the defendant company has adhered to the custom (shield) or
when the plaintiff shows the defendant company has failed to live up
to the custom of others within its own industry (sword)?

3. Custom Within the Tug Industry. In The T.J. Hooper, who was
attempting to point to industry custom and for what purpose? Did the
court recognize such a custom? How much weight was afforded to
such evidence? Finally, if the court had to determine the issue of
breach without controlling guidance from industry customs, what
tools did the court employ to determine breach? Consider that the
author of the opinion is our famous Learned Hand. Notice how he
observed the relative inexpensiveness of a tug's owner maintaining
an operational radio on board, and, in the absence of such advance
warnings of inclement weather, how exposed the slow moving barges



towed by a tug would be in a storm. Do you see how this
demonstrates that with a relatively small expense, a tug's owner can
reduce the foreseeable risk to barges caught in all-too-frequent
storms at sea?

2. Personal Custom

There are many instances where the defendant has chosen to adopt
certain personal customs or policies for itself. Many corporations
have detailed policies and procedures manuals designed to impact
the conduct of its officers and employees. Do these internal policies
create an alternative standard of care? Surely a defendant may not
opt out of its tort duty of reasonable care through the adoption of
policies. But when the defendant fails to adhere to its own policies,
does this provide a shortcut method for finding a breach of the duty
of reasonable care? The following case contains an insightful
discussion into the problems with allowing an actor's personal
customs or policies to serve as a substitute for the duty of
reasonable care.

WAL-MART STORES, INC. v. WRIGHT
774 N.E.2d 891 (Ind. 2002)

BOEHM, J.

Ruth Ann Wright sued for injuries she sustained when she slipped
on a puddle of water at the “Outdoor Lawn and Garden Corral” of the
Carmel Wal-Mart. Wright alleged Wal-Mart was negligent in the
maintenance, care and inspection of the premises, and Wal-Mart
asserted contributory negligence. By stipulation of the parties, a
number of Wal-Mart's employee documents assembled as a “Store
Manual” were admitted into evidence at the jury trial that followed.



Several of these detailed procedures for dealing with spills and other
floor hazards. [The store-mandated procedures included requiring
employees to ‘react quickly” to spills, to “never leave a spill
unattended,” and to “cordon off” any area containing spills.] At the end
of the trial, Wright tendered the following instruction:

There was in effect at the time of the Plaintiff's injury a store manual and safety
handbook prepared by the Defendant, Wal-Mart Stores, Inc., and issued to Wal-
Mart Store, Inc. employees. You may consider the violation of any rules, policies,
practices and procedures contained in these manuals and safety handbook
along with all of the other evidence and the Court's instructions in deciding
whether Wal-Mart was negligent.

The violation of its rules, policies, practices and procedures are a proper
item of evidence tending to show the degree of care recognized by Wal-Mart as
ordinary care under the conditions specified in its rules, policies, practices and
procedures.

Wal-Mart objected on the ground that “you can set standards for
yourself that exceed ordinary care and the fact that you've done that
shouldnt be used, as this second paragraph says, as evidence
tending to show the degree that you believe is ordinary. The jury
decides what ordinary care is." The court overruled the objection to
Final Instruction 17. The court also instructed the jury that, inter alia,
(1) the jury was to consider all the instructions as a whole, and should
not ‘single out any certain sentence or any individual point or
instruction and ignore the other” instructions; (2) Wal-Mart was
required to maintain its property in a reasonably safe condition
suitable for use by its customers; . . . [and (3)] negligence is the failure
to do what a reasonably careful and prudent person would do under
the same or similar circumstances or the doing of something that a
reasonably careful and prudent person would not do under the same
or similar circumstances . . ..

The jury found Wal-Mart liable and assessed Wright's total
damages at $600,000, reduced to $420,000 by 30% comparative
fault attributed to Wright. Wal-Mart appealed, contending that the



second paragraph of Final Instruction 17 was an improper statement
of law that incorrectly altered the standard of care from an objective
one to a subjective one. The Court of Appeals affirmed, holding the
challenged paragraph of the instruction was proper because it “did
not require the jury to find that ordinary care, as recognized by Wal-
Mart, was the standard to which Wal-Mart should be held," and
because the trial court had not “instructed the jury that reasonable or
ordinary care was anything other than that of a reasonably, careful
and ordinarily prudent person.” This Court granted transfer.

When an instruction is challenged as an incorrect statement of
the law . . . appellate review of the ruling is de novo. Here, Wal-Mart
argues that the second paragraph of Final Instruction 17 incorrectly
stated the law because it invited jurors to apply Wal-Mart's subjective
view of the standard of care as evidenced by the Manual, rather than
an objective standard of ordinary care. Wright responds that the
paragraph simply allows jurors to consider Wal-Mart's subjective view
of ordinary care as some evidence of what was in fact ordinary care,
and does not convert the objective standard to a subjective one.

Initially, we note that implicit in each of these positions, and
explicit in the second paragraph of the instruction, is the assumption
that the Manual in fact "tends to show the degree of care recognized
by Wal-Mart as ordinary care under the conditions specified in [the
Manual].” Wal-Mart also objected to this assumption, contending “you
can set standards for yourself that exceed ordinary care and the fact
that you've done that shouldn't be used, as this second paragraph
says, as evidence tending to show the degree that you believe is
ordinary.” We agree. The second paragraph of the instruction told the
jurors that because Wal-Mart has established certain rules and
policies, those rules and policies are evidence of the degree of care
recognized by Wal-Mart as ordinary care. But Wal-Mart is correct that
its rules and policies may exceed its view of what is required by
ordinary care in a given situation. Rules and policies in the Manual
may have been established for any number of reasons having nothing



to do with safety and ordinary care, including a desire to appear more
clean and neat to attract customers, or a concern that spills may
contaminate merchandise.

The law has long recognized that failure to follow a party's
precautionary steps or procedures is not necessarily failure to
exercise ordinary care. 57 Am. Jur. 2d Negligence §187 at 239 (1998)
(failure to follow company rule does not constitute negligence per se;
jury may consider rule, but rule does not set standard of conduct
establishing what law requires of a reasonable person under the
circumstances); 1 J.D. Lee and Barry A. Lindahl, Modern Tort Law
§3.29 (1996) (“Company rules are generally admissible but not
conclusive on the question of the standard of care”). We think this
rule Is salutary because it encourages following the best practices
without necessarily establishing them as a legal norm.

There is a second problem with the instruction. Even if the Manual
reflected Wal-Mart's subjective view of ordinary care, the second
paragraph of the instruction incorrectly states the law because it
invites jurors to apply Wal-Mart's subjective view — as evidenced by
the Manual — rather than an objective standard of ordinary care. It is
axiomatic that in a negligence action “the standard of conduct which
the community demands must be an external and objective one,
rather than the individual judgment, good or bad, of the particular
actor” W. Page Keeton et al., Prosser & Keeton on the Law of Torts
832, at 173-74 & n.3 (5th ed. 1984). An individual “actor’s belief that
he is using reasonable care is immaterial” Keeton, supra, §32, at 174
n.3. This door swings both ways. A defendant’s belief that it is acting
reasonably is no defense if its conduct falls below reasonable care.
Similarly, a defendant's belief that it should perform at a higher
standard than objective reasonable care is equally irrelevant. As one
court succinctly put it, “a party’'s own rules of conduct are relevant
and can be received into evidence with an express caution that they
are merely evidentiary and not to serve as a legal standard.” Mayo v.
Publix Super Mkts, Inc., 686 So. 2d 801, 802 (Fla. Dist. Ct. App. 1997).



Wright cites four cases in support of the instruction: Smith v.
Cleveland C.C. & St. L. Ry. Co., 117 N.E. 534 (Ind. 1917); N.Y. Cent. Ry.
Co. v. Wyatt, 184 N.E2d 657 (Ind. 1962); Cent. Ind. Ry. Co. v.
Anderson Banking Co., 240 N.E2d 840 (Ind. App. 1968); and
Frankfort v. Owens, 358 N.E2d 184 (Ind. App. 1976). These
authorities support the admissibility of the Manual, which Wal-Mart
does not contest. They do not support an instruction to consider any
“violation” of the Manual as “evidence tending to show the degree of
care recognized by Wal-Mart as ordinary care under the conditions.”
We conclude that the second paragraph of Final Instruction 17 was
an improper invitation to deviate from the accepted objective
standard of ordinary care and therefore incorrectly stated the law.

When a jury instruction incorrectly states the law, we assume that
the erroneous instruction influenced the verdict and will reverse
unless the verdict would have been the same under a proper
instruction. This instruction suffered from two flaws. It equated Wal-
Mart's procedures with reasonable care and it asserted that Wal-
Mart's subjective view of reasonable care was relevant. No other
instruction corrected these problems. Accordingly, read together
these instructions introduced the concept of reasonable or ordinary
care, directed the jurors to consider the Manual as evidence tending
to show what Wal-Mart “recognized” that ordinary care to be, and
thereby implied that a violation of the Manual was a violation of
ordinary care.

The judgment of the trial court is reversed. This action is
remanded for a new trial.

NOTES AND PROBLEMS

1. A Party’s Own Customs/Habits/Policies. |n the above case, Wal-
Mart (a common defense litigant in tort cases) had a written policy
and procedure manual that required its employees to behave in a



particular way under the circumstances of a spill on the store floor.
How was the plaintiff attempting to use this manual? What did the
trial court’s various instructions suggest to the jury about the weight
to be given this evidence?

2. Standard of Care vs. Admissibility as Evidence. \Wal-Mart never
disputed the admissibility of the manual into evidence. It just took
exception to the particular jury instruction that became the subject of
the court's opinion on appeal. Why do courts routinely hold that
evidence of a party's own customs/policies/habits is relevant to the
determination of breach of the duty of ordinary care? How should
such evidence (whether used as a sword or shield) be relevant to the
factors reflected by the Learned Hand formula? In the Wal-Mart case,
what might the existence of such a policy indicate, if the policy is not
followed by the employees?

D. Res Ipsa Loquitur

The Learned Hand formula provides a very flexible tool for
determining if an actor has met the duty of reasonable care in a broad
variety of circumstances. Juries often use evidence of a defendant'’s
compliance, or lack thereof, with industry custom in their
determination of what reasonable care under the circumstances
might actually require. And when the legislature has done the math in
advance, we presume that a party’s failure to adhere to a relevant
statute is a breach of the duty. In each of these instances, we have a
pretty good idea what the defendant's specific challenged conduct
involved. But is it even possible for a plaintiff to persuade a jury that a
defendant has breached its duty in situations where the plaintiff lacks
direct evidence of the defendant’'s conduct? The evidentiary doctrine
of res ipsa loquitur — which means “the thing speaks for itself" —
shows that plaintiffs, even in the absence of direct proof of a breach,
might still prevail. The famous case of Byrne v. Boadle introduces



this doctrine. After reviewing this case, we will consider a more
modern application of its principles.

BYRNE v. BOADLE
159 Eng. Rep. 299 (Ex. 1863)

PoLLock, C.B.

[Plaintiff was walking alongside defendant’s building when he was
hit on the head by a barrel that fell from the defendant shop’s second
floor window. Plaintiff failed to offer direct evidence at trial as to what
defendant had done, or failed to do, that permitted the barrel to fall
from his shop. The trial court dismissed the plaintiff's negligence
claim due to this lack of direct evidence ]

We are of the opinion that the rule must be absolute to enter the
verdict for the plaintiff. The learned counsel was quite right in saying
that there are many accidents from which no presumption of
negligence can arise, but | think it would be wrong to lay down as a
rule that in no case can presumption of negligence arise from the fact
of an accident. Suppose In this case the barrel had rolled out of the
warehouse and fall on the plaintiff, how could he possibly ascertain
from what cause it occurred? It is the duty of persons who keep
barrels in a warehouse to take care that they do not roll out, and |
think that such a case would, beyond all doubt, afford prima facie
evidence of negligence. A barrel could not roll out of a warehouse
without some negligence, and to say that a plaintiff who is injured by
it must call withesses from the warehouse to prove negligence
seems to me preposterous. So in the building or repairing a house, or
putting pots on the chimneys, if a person passing along the road is
injured by something falling upon him, | think the accident alone
would be prima facie evidence of negligence. Or if an article
calculated to cause damage is put in a wrong place and does
mischief, | think that those whose duty it was to put it in the right



place are prima facie responsible, and if there is any state of facts to
rebut the presumption of negligence, they must prove them. The
present case upon the evidence comes to this, a man in passing in
front of the premises of a dealer in flour, and there falls down upon
him a barrel of flour. | think it apparent that the barrel was in the
custody of the defendant who occupied the premises, and who is
responsible for the acts of his servants who had the control of it; and
in my opinion the fact of its falling is prima facie evidence of
negligence, and the plaintiff who was injured by it is not bound to
shew that it could not fall without negligence, but if there are any
facts inconsistent with negligence it is for the defendant to prove
them.

NOTES AND PROBLEMS

1. Effect of Res Ipsa Loquitur’s Application. Despite some of the
language In Byrne about the doctrine creating a “presumption” of
negligence, the vast majority of courts today hold that the doctrine
merely creates a possible inference of the defendant’s negligence —
which the jury is free to accept or reject. The practical impact of the
doctrine, therefore, is not to guarantee a verdict for the plaintiff but to
simply give the plaintiff a chance to win. When the doctrine applies,
courts recognize that the plaintiff has offered sufficient
circumstantial evidence of breach to avoid a directed verdict for the
defendant. This doctrine permits the plaintiff to get the issue of
breach before the jury. The jury can find the circumstantial inference
of breach persuasive or not. Compare this effect with that created by
the doctrine of negligence per se.

2. Doctrine’s Prerequisites. Stated simply, res ipsa loquitur
requires evidence that (1) the nature of a particular accident suggests
that it was probably due to negligence; (2) the defendant had
exclusive control over whatever caused the accident (such that it was



the defendant’s negligence); and (3) the plaintiff lacks direct evidence
of the event relative to the information available to the defendant.
Some courts used to say that the circumstances must also indicate
that the plaintiff was not at fault, but this is misleading because item
(2) already negates such a requirement and, further, because such
language is more a reflection of the common law's harsh treatment of
contributory negligence than an aspect of the doctrine of res ipsa
loquitur. We will consider contributory negligence in Chapter 7 on
Affirmative Defenses.

KREBS v. CORRIGAN
321 A.2d 558 (D.C. Ct. App. 1974)

YEAGLEY, J.

This is an appeal from a directed verdict entered in favor of
appellees (defendants) at the conclusion of appellant's (plaintiff's)
case In chief. The complaint alleged that defendant Bronson
negligently caused damage to personal property belonging to plaintiff
and that defendant Donald Corrigan was liable for such damage as
Bronson's principal.

The evidence reflected the following. Plaintiff is an artist who
creates plexiglass sculptures. On the morning of the accident he
entered his studio to find a station wagon parked within, just inside of
a 10’ roll-back garage door. The bumper was very close to a large
sculpture. The car had been placed there by defendant Bronson so
that he could avoid the chill of the morning while endeavoring to fix
some dents in the automobile. Although plaintiff had not given
Bronson permission to put the car in the studio, he did not order him
to remove the car at once. However, after giving Bronson a dent-
removing tool, so as to expedite his work, and instructing him on the
use of the tool, he asked him to remove the car as soon as possible.
At that moment the telephone (which was on a nearby wall) rang and



plaintiff proceeded to answer it. From that position he could see the
studio area, but his attention was away from Bronson as he talked on
the telephone. While still on the phone, plaintiff glanced back toward
where Bronson was working and saw him “flying through the air . . . at
least three feet off the ground —and he landed in the middle of [a
plexiglass sculpture].” Four sculptures in all were destroyed.

Upon the conclusion of plaintiff's case, defendants moved for a
directed verdict on the ground that plaintiff had not presented a prima
facie case of negligence. After extended argument, mainly involving
the doctrine of res ipsa loquitur, the court granted defendants’ motion
and directed a verdict in their favor. The judge, in explaining his
decision to the jury, indicated that a verdict was directed because
plaintiff could not show what caused defendant Bronson's body to fall
or be thrown onto the sculptures.

This information was not only unknown to plaintiff but was
peculiarly within the knowledge of the defendant Bronson. He, of
course, never testifled as to any explanation he might have had for
the accident, since his motion for a directed verdict was granted. We
do not believe a plaintiff ought to be held to that burden on these
facts which, left unexplained, support an inference of negligence.
Accordingly, we reverse and remand for a new trial.

It is well established, to the extent that a citation of authority is
unnecessary, that the mere happening of an accident does not give
rise to any inference of negligence. On the other hand, it is
established that the circumstances of certain accidents may be such
as to justify an inference that negligence was involved. In the District
of Columbia an inference that defendant may have been negligent is
permitted when the following three conditions exist: first, the cause of
the accident Is known; second, the accident-producing
instrumentality is under the exclusive control of the defendant; and
third, the instrumentality is unlikely to do harm without negligence on
the part of the person in control. Powers v. Coates, D.C. App., 203
A.2d 425 (1964), citing Washington Loan & Trust Co. v. Hickey, 78



U.S. App. D.C. 59, 61, 137 F.2d 677, 679 (1943). The presence of these
factors distinguishes such cases from the vast majority that lack
those features, concerning which it is said that negligence is not to be
inferred from the mere happening of an accident.

In the case before us there is no doubt that the cause of the
accident was known, i.e., the sculpture was damaged by Bronson's
falling on it. To say that the cause of the accident was not known,
because there was no evidence as to what caused Bronson to come
into contact with the sculptures, ‘confuses the cause of the accident
with the manner in which it was caused, lack of knowledge of which,
in plaintiff, is a reason for the doctrine of res ipsa loquitur. .. " Kerlin v.
Washington Gas Light Co., 110 F. Supp. 487, 488 (D.D.C. 1953) affd.,
94 U.S. App. D.C. 39, 211 F.2d 649 (1954). The doctrine was applied in
that case where the evidence reflected that plaintiff, while standing
on the sidewalk, was struck by an object propelled from an area
where defendant’s employees were digging with picks.

Nor is there any doubt that the accident-producing
instrumentality, Bronson's body, was within his exclusive control.
Defendants' contention that the dent-removing tool was the accident-
producing instrumentality, and that Bronson did not have exclusive
control over that tool, misses the mark. The dent-removing tool, If at
all involved in this case, was in the control of defendant and would
only be related to the “manner in which [the accident] was caused.”
Kerlin, supra.

Lastly, as in other situations permitting the application of res ipsa
loquitur, we consider it of no small significance that the accident-
producing instrumentality, Bronson's body, is one which is unlikely to
do harm in the absence of negligence on the part of the person in
control. Such a conclusion does not ignore the possibility of other
explanations for the incident, explanations which might not involve
negligence; but human bodies do not generally go crashing into
breakable personal property. When they do, as here, we think the
facts require the court to permit an inference of negligence. The



person in control of the body or instrumentality may come forth with
an explanation. To have to explain the actions of one's body is
certainly not unreasonable and is less burdensome than to have to
explain why a barrel of flour fell out of one's warehouse onto a
pedestrian, a situation to which res ipsa loquitur was held applicable
in Byrne v. Boadle, 159 Eng. Rep. 299 (Ex. 1863).

Appellees also contend that appellant could not rely on the
doctrine of res ipsa loquitur because there was an eyewitness to the
accident, I.e., defendant Bronson, and that appellant should have
called Bronson as a witness before being allowed to invoke res ipsa
loquitur. To our knowledge this court has never held that a plaintiff
may not invoke the doctrine of res ipsa loquitur when the defendant is
an eyewitness. In fact, on many occasions we have noted that one of
the main reasons for the doctrine is the superior, if not exclusive,
knowledge which defendants sometimes have as to the cause of
accidents. If requiring a plaintiff to call the defendant as an adverse
witness was deemed a sufficient method of determining the cause of
an accident, there would be no need for the doctrine of res ipsa
loquitur. The doctrine exists because of the realization that
examination of a defendant as an adverse witness is not a viable way
to discover the cause of an accident.

In deciding whether or not res ipsa loquitur is applicable, courts
necessarily are mindful of the different effects which that decision
will have on the parties and the trial. If res ipsa loquitur is not
employed, plaintiff's case is terminated even though he suffered an
injury that was caused by the defendant. If res ipsa loquitur is found
applicable, defendant is put to no greater burden than to produce
information peculiarly within his knowledge as to how the incident
occurred. Even if that explanation is unsatisfactory or indeed even if
no explanation is made, the jury is free to decline to draw an inference
of negligence, and it is so instructed.

We find that the plaintiff's evidence, considered in the light most
favorable to him, as must be done in ruling on the motion for a



directed verdict by a defendant, was sufficient to raise an inference of
negligence so as to survive the defendants’ motion and to put them
to their proof.

Reversed for a new trial.

NOTES AND PROBLEMS

1. Exclusive Control. What did the defendant mean in arguing that
he lacked exclusive control over the instrumentality that caused the
plaintiff's harm? Why did the court reject this?

2. Plaintiff's Lack of Information. Defendant argued that the
plaintiff had the same access to information as the defendant,
because the plaintiff could have called him as an adverse witness to
testify concerning the cause of the accident, but chose not to.
Because the doctrine of res ipsa loquitur is premised, in part, on the
unfairness of requiring the plaintiff to offer direct evidence when only
circumstantial evidence is available, why did the court reject this
argument?

3. Problem. Using the facts from The T.J. Hooper, analyze
whether the plaintiff could have argued for application of the doctrine
of res ipsa loquitur in that case.

“LADIES AND GENTLEMEN OF THE JURY ..

lowa Pattern Jury Charge 700.07: Res Ipsa Loquitur

Under the rules of general negligence, the occurrence of an
injury allows you to conclude that the defendant was negligent
if the plaintiff proves (1) the injury was caused by [the
instrument] under the exclusive control of the defendant, and
(2) the injury would not have occurred if ordinary care had
been used.




The plaintiff must prove the defendant had exclusive
control when the negligence occurred.

The plaintiff must also prove the occurrence would not
have happened if ordinary care had been used. Proof of this
requirement rests on common experience.




RECKLESSNESS AS AN ALTERNATIVE
STANDARD

Throughout this chapter we have been exploring the standard of
ordinary or reasonable care. And we have used the Learned Hand
formula to understand how a plaintiff typically proves that the
defendant has breached this duty — by failing to undertake a burden
less than the foreseeable risk of harm to others. However, tort law
sometimes replaces the normal reasonable care standard with
recklessness (also referred to as either gross negligence or by the
phrase willful, wanton, or reckless) as a different governing standard.
This can either be due to courts modifying the common law in a
particular instance or due to legislative enactment — we will see such
examples in Chapter 6 Special Duty Rules. Further, a plaintiff might
want to offer proof of recklessness in order to attempt to recover
punitive damages, as in the following case. As you read the following
case describing alleged gross negligence, consider how gross
negligence or recklessness is different than ordinary negligence and
how it might be displayed, by reference to the Learned Hand formula.

MOBIL v. ELLENDER
968 S.W.2d 917 (Tex. 1998)

BAKER, J.

Eli Ellender worked periodically as an independent contractor
millwright at Mobil's Beaumont refinery and chemical plants between
1963 and 1977. As a millwright, Ellender repaired, serviced, and
cleaned pumps, product lines, and other equipment. While working at
Mobil, Ellender was exposed to benzene. He was diagnosed with
acute myelogenous leukemia and died in 1989. Ellender's surviving



family, individually and on behalf of his estate, sued Mobil and other
defendants, alleging that exposure to benzene caused Ellender's
leukemia and subsequent death. Specifically, the Ellenders alleged
that Mobil was negligent [and] grossly negligent in: (1) failing to warn
Ellender about his exposure to benzene on Mobil's premises and the
risks associated with it, and (2) failing to protect Ellender from those
risks. Just before trial, all defendants, except Mobil, agreed to settle.
Before the trial court submitted the case to the jury, Mobil elected a
dollar-for-dollar settlement credit. See Tex. Civ. Prac. & Rem. Code
§33.014. The jury found that Mobil's conduct was grossly negligent
and awarded the Ellenders $622,888.97 in compensatory damages
and $6,000,000 in punitive damages.

Mobil first argues that there is legally insufficient evidence to
support the jury's findings that Mobil's conduct was grossly negligent.
Gross negligence includes two elements: (1) viewed objectively from
the actor’s standpoint, the act or omission must involve an extreme
degree of risk, considering the probability and magnitude of the
potential harm to others, and (2) the actor must have actual,
subjective awareness of the risk involved, but nevertheless proceed in
conscious indifference to the rights, safety, or welfare of others. See
Transportation Ins. Co. v. Moriel, 879 SW.2d 10, 23 (Tex. 1994).
Evidence of simple negligence is not enough to prove either the
objective or subjective elements of gross negligence. See Universal
Servs. Co. v. Ung, 904 SW.2d 638, 641 (Tex. 1995); Moriel, 879
S.W.2d at 22-23. Under the first element, “extreme risk” is not a
remote possibility of injury or even a high probability of minor harm,
but rather the likelihood of serious injury to the plaintiff. See Ung, 904
S.W.2d at 641; Moriel, 879 SW.2d at 22. Under the second element,
actual awareness means that the defendant knew about the peril, but
its acts or omissions demonstrated that it did not care. See Wal-Mart
Stores, Inc. v. Alexander, 868 SW.2d 322, 326 (Tex. 1993).
Circumstantial evidence is sufficient to prove either element of gross



negligence. See Moriel, 879 SW.2d at 22-23; Wal-Mart Stores, 868
S.W.2d at 327.

Mobil asserts that there is legally insufficient evidence of an
extreme risk to Ellender of serious injury from benzene exposure at
Mobil's facilities. Mobil argues that the trial court and the court of
appeals improperly relied on evidence of Mobil's conduct and the
resultant risks arising after Ellender worked at Mobil. We conclude
that legally sufficient evidence shows that, viewed objectively from
Mobil's standpoint when Ellender worked at Mobil, Mobil did not warn
contract workers about benzene exposure or protect them from it and
this failure involved an extreme degree of risk to those workers.

There Is evidence that, from Mobil's viewpoint during the period
Ellender worked at Mobil in the 1960s and 1970s, the extreme degree
of risk associated with benzene exposure was common knowledge in
the petrochemical industry. As early as 1926, the National Safety
Council reported that “the most characteristic pathological effect of
[benzene] is perhaps its destructive influence upon the cells of the
blood and the blood forming organs.” Mobil stipulated NSC
membership dating back to 1922. In 1948, the American Petroleum
Institute reported that benzene could cause leukemia and that the
only absolutely safe concentration for benzene was zero. The AP]
report also warned that a person should avoid all contact with
benzene if possible, but that if the hands must contact the solvent,
then a person should use neoprene gloves or protective creams.
Mobil stipulated API membership dating back to 1919.

_ Dr. R.J. Potts, Mobil's
medical director for the
"A pinch of probability is worth a Western  region  (including
pound of perhaps.” Beaumont) from 1960 to 1983,
James Thurber  testified that he believed Mobil

had knowledge of benzene

hazards Iin the 1950s. The
record shows other petrochemical companies had knowledge of



benzene hazards. For example, Conoco's 1953 Employee Safety
Manual included information from the 1948 API report and warned
that the only safe level of benzene exposure was zero. Conoco also
warned that workers should use air masks in case of benzene leaks
and neoprene gloves in case of hand contact. In 1948, Exxon noted a
definite correlation between benzene and cancer. A 1943 report to
Shell warned that prolonged exposure to low concentrations of
benzene may be very dangerous.

There is evidence that Ellender's benzene exposure was
dangerously high. Mobil's own benzene samples, taken at the olefins
and aromatic plant where Ellender periodically worked in the 1960s
and 1970s, showed dangerous levels of benzene exposure between
1976 and 1978. These levels were many times more than levels the
Occupational Safety and Health Administration considered
dangerous in 1977. Roy Gatlin, one of Ellender's co-workers, testified
that on many occasions he and Ellender steam-cleaned equipment
containing benzene and inhaled benzene. Gatlin and other co-workers
also testified that workers used benzene, furnished by Mobil, to wash
their tools and hands as often as daily. Russell Witzke, an industrial
hygienist at Mobil from 1973 to 1976 admitted that benzene was
always being spilled on the ground when piping equipment was
connected and disconnected.

Dr. Eula Bingham, a toxicologist specializing in environmental
occupational health, reviewed testimony about Ellender’s exposure to
benzene and described it as “substantial” Dr. John M. Dement, a
iIndustrial hygienist and epidemiologist, reviewed the same testimony
and described Ellender's exposure as “significant lifetime exposure
that would have put him at increased risk for leukemia.”

David B. Dunham, a Mobil industrial hygienist, testifled that
although Mobil monitored its employees, it had an “unwritten practice
or policy” not to monitor contract workers and that when he
attempted to monitor contract workers, he was told not to. Ellender’s
co-workers testifled that they never saw any signs warning them of



benzene hazards at Mobil and that Mobil did not monitor them for
exposure or provide them with protective gear when they worked
around benzene. Moreover, Mobil did not include any reference to
benzene or other chemicals in its 1967 pamphlet entitled “Mobil
Safety and Security Regulations for Contract Workers." Dr. Josh
Esslinger, a former medical consultant for Mobil in Beaumont,
testified that he knew workers washed their hands in benzene and
that such a practice indicated that workers were not adequately
warned of benzene hazards. Dr. Dement testified that Mobil's
industrial hygiene program was poor and practically nonexistent for
contractors. This is evidence from which the jury could reasonably
infer that Mobil had a company policy of not monitoring contract
workers for benzene exposure, not warning them of the dangers of
such exposure, and not providing them with protective gear and that
this policy involved an extreme degree of risk to those workers.

We conclude that there is legally sufficient evidence that Mobil's
conduct, viewed objectively from Mobil's point of view when Ellender
worked at Mobil, involved an extreme degree of risk to contract
workers like Ellender.

Mobil also asserts that there is legally insufficient evidence of
gross negligence'’s subjective element. Mobil argues that the court of
appeals erred in relying on evidence of general knowledge of some
benzene exposure risks to affirm the finding of actual awareness of
an extreme risk. Mobil further argues that there is no evidence that a
Mobil [executive] knew of an extreme risk to contract workers. We
conclude that there is legally sufficient evidence that Mobil . . . had
actual awareness of the extreme risk benzene exposure involves, but
nevertheless proceeded in conscious indifference to the rights, safety
or welfare of Ellender and other contract workers.

Dr. Potts, Mobil's regional medical director from 1960 to 1983,
testified that even before he became medical director he knew that
benzene caused, among other diseases, aplastic anemia. He knew
that washing hands and tools in benzene was hazardous. He further



testified that he and Dr. Stewart, a physician working directly under
him at the Beaumont refinery, implemented a plan “to see that
noxious agents [including benzene] were not being used in a manner
that was deleterious to employee health.” Dr. Esslinger testified that
Mobil had a policy to conduct blood and urine tests on its own
employees for benzene exposure and that he carried out that policy.

Dunham testifled that Mobil had a fleet of industrial hygiene
monitors who monitored employees for benzene, among other
chemicals, and who sent their results to Mobil's corporate medical
director. Some of these samples, including one sample of a Mobll
maintenance mechanic doing work identical to the work Ellender
periodically did, showed excessive levels of benzene exposure.
Further, in 1969, Mobil's Employee Relations Division . . . recognized
that long-term benzene inhalation is the most likely source of
benzene intoxication and that continuous exposure to benzene
affects the formation of red-blood cells in bone marrow. This
circumstantial evidence is legally sufficient evidence that
Mobil . . . knew that not providing protective gear, not monitoring and
not warning workers about benzene exposure was an extreme risk to
contract workers, like Ellender, who routinely came into contact with
benzene at Mobil.

Furthermore, there Is probative evidence that despite this
knowledge, Mobil proceeded in conscious indifference to the rights,
safety or welfare of contract workers like Ellender. Contrary to Mobil's
policy of warning, monitoring, and protecting its employees, Mobil did
not warn, monitor, or protect contract workers from benzene
exposure. Dunham admitted that personal monitoring and medical
surveillance are the only sure ways to assess a worker's exposure to
benzene. Yet, Dunham testified that Mobil had an “unwritten practice
or policy” not to monitor contract workers and that when he
attempted to monitor contract workers, he was told not to. Ellender’s
co-workers testified that they were not warned about benzene
hazards or provided benzene protective equipment and that Mobil



actually furnished benzene for workers to wash their tools.
Dr. Dement testified that Mobil's failure to inform workers about
benzene exposure reflected Mobil's conscious disregard for worker
safety. Evidence that Mobil had a policy of monitoring and protecting
its own employees but chose not to do the same for contract workers
provides additional facts and circumstances for the jury to infer that
Mobil knew the risks of benzene exposure yet proceeded with
conscious indifference toward the rights, safety or welfare of contract
workers vis-a-vis that risk.

Because there is legally sufficient evidence that Mobil was grossly
negligent, we affirm the jury’s finding of gross negligence against
Mobil.

NOTES AND PROBLEMS

1. Recklessness Defined. The Restatement describes gross
negligence, as follows:

A person acts with recklessness in engaging in conduct if:

a. the person knows of the risk of harm created by the
conduct . .. and

b. the precaution that would eliminate or reduce that risk
involves burdens that are so slight relative to the magnitude
of the risk as to render the person’s failure to adopt the
precaution a demonstration of the person’s indifference to
the risk.

Restatement (Third) of Torts §2 (2011). Most courts would add to
this definition, as the court does in Mobil, by also requiring that the
plaintiff prove that the risk of the activity demonstrate a *high degree
of probability” that a “substantial harm” will occur. If you compare this
to Learned Hand's formula for ordinary negligence, how would gross
negligence vary that formula?



2. Problem. Recall the defendant hayrick builder from Vaughan v.
Menlove at the beginning of this chapter — who took the position that
he lacked the "highest order of intelligence” and perhaps failed to
appreciate the risk of his actions. Would it be fair to characterize his
conduct as illustrating recklessness? Explain your answer.

Pulling It All Together

Gene owns and operates a mid-sized grocery store. Near the
holidays he receives incentives from certain food manufacturers
to erect special displays on the ends of the aisles in his store.
This is a well-established custom in the grocery business. One
brewery produces a flavorful beer called “Cheers,” and Cheers
pays him handsomely to display large pyramid-shaped stacks of
his beer around Thanksgiving. He gets paid a greater amount
depending upon the size of the display. Gene builds such a
display nearly ten feet tall. Of course, as Thanksgiving
approaches, the store is extra busy with customers getting ready
for their feasts. The local municipality has a Fire Code that
requires retailers to pass an inspection with the fire marshal prior
to erecting such displays, to ensure adequate clearance for
customers to retreat from a store during an emergency. Gene
neglected to do this. Shania is a customer in the store during this
time. She has finished filling her cart with items when, as she is
passing near the Cheers display, she hears a loud noise as many
six-packs of Cheers come tumbling down onto her head, giving



her a concussion. She is passed out and has blood pouring from
an open head wound. Nobody sees exactly how the incident
occurred. Other customers come upon Shania’s body and yell for
Gene. Gene runs over, sees the blood on his floor, and angrily
stomps to the back room to retrieve a mop to clean up the mess.
He's concerned that he will lose valuable business if he doesn't
clear this up fast. Nobody else intercedes on behalf of Shania
and she dies before Gene returns ten minutes later.

Analyze any potential negligence causes of action — 30
minutes.

Upon Further Review

The factors considered by the Hand Formula provide an
analytical construct for what is otherwise a purely intuitive
method of determining whether an actor has breached the duty
of reasonable care. It is a cost-benefit method of taking into
account many varying circumstances confronting a particular
actor. Its timeless utility lies in its flexibility. Its basic
considerations can be applied to an infinite variety of
circumstances to permit a reasoned analysis of whether the
conduct is blameworthy or negligent. Circumstances that can
easily be taken into account within the analytical confines of the
Hand Formula include sudden emergencies, industry customs,
the actor's adoption of policies and procedures, and certain
character traits of the actor in question. As useful as the Hand
Formula is, its application demands that the factfinder have
some information about the actor's actual course of conduct
and the availability of other alternative courses of conduct.
Where that information is lacking (e.g., when barrels fall out of
warehouses for unknown reasons), the doctrine of res ipsa



loquitur acknowledges that circumstantial evidence may be
compelling enough to permit an inference of negligence, despite
the inability to scrutinize the actor's conduct in the typical
manner. Finally, when a legislative or executive branch of
government has made an effort to prevent particular accidental
harms by mandating a specific course of conduct, this can
provide a shortcut to determine breach — the reasonable person,
after all, seeks to obey the law when reasonably feasible.

1. Which raises the question — why was it originally enacted? [T]he placement of
section 308 in chapter 7 of title 9 of the Penal Code, dealing with crimes against
religion, conscience, and “good morals,” furnishes [an] answer. While we do not have
the legislative history from 1891, it appears the statute was most probably enacted
to protect minors from the general licentiousness associated with the consumption
of cigarettes in the 1890's. However, we have found nothing, and certainly
Wawanesa has cited to us nothing, which would show that section 308 was ever
enacted out of some concern that minors with cigarettes would pose a fire hazard.






CHAPTER 5

Causation

l. Introduction
Il. Actual Cause
I1l. Proximate Cause



Il INTRODUCTION

CHAPTER GOALS

Understand why tort law
demands the logical nexus of
causation in order to create
liability for a wrongdoer in
favor of an injured party.
Learn the but-for test for
actual causation and
appreciate that this does not
iInvolve a search for the sole
cause.

|dentify recurring exceptional
scenarios where courts have
created alternative doctrines
to substitute for but-for
causation.

Recognize why in cases of
accidental torts, there is a
need for an additional
limitation on liability beyond
actual causation — proximate
cause.

Become familiar with the
various different tests courts
have created for proximate
cause.

Just because a defendant has
done something wrong and a
plaintiff has suffered harm
does not mean that the
defendant must pay damages.
Tort law demands a link
between the  defendant’s
misconduct and the plaintiff's
harm. Causation s that
missing link. When we covered
intentional torts an often
implicit and unstated
requirement was actual
causation. For example, a
defendant who intends a
harmful contact with the
plaintiff is only liable when his
voluntary act causes a harmful
or offensive contact to occur. A
defendant who intends to
cause emotional distress to a
plaintiff is only liable when his
outrageous conduct causes
the plaintiff to suffer severe
emotional distress. This
causation requirement is often
unstated in the arena of
intentional  torts  because
typically causation is not



disputed in such cases. But when one enters the world of accidental
injuries, causation often plays a vital role. We will first pick up with the
test for actual causation —the “but-for” test. This is the same test
that would be used both in a negligence case and any other tort
cause of action. It is often straightforward and almost intuitive.
Essentially, it asks the factfinder to consider a world where all of the
facts existing in a case remain unchanged except that the
defendant's misconduct instead becomes acceptable conduct
(reasonably careful conduct, in a negligence case). In the
hypothesized alternative world, does the plaintiff still suffer the same
harm? This test often works well. When it does not, the law of torts
sometimes utilizes a different doctrine as a “Band-Aid" to fix the
actual causation problem. We will explore the primary doctrines that
serve as alternatives to the but-for test.

Finally, this chapter will then explore a second required test for
legal causation in a negligence case — proximate cause. As it turns
out, merely demanding that the defendant’s conduct constitute a but-
for cause often would permit imposition of liability on actors whose
conduct was very remote from the plaintiff's harm. Without this
additional check or limitation upon liability, the common notion is that
some defendants would unfairly be found liable. We will explore the
primary tests different courts use today for proximate cause.



Il ACTUAL cAUSE

A. The “But-For” Test

In order to demonstrate the necessary nexus between the
defendant's misconduct and the plaintiff's harm, a plaintiff must
prove by a preponderance of the evidence that the misconduct was
essential to bringing about the harm — that without the misconduct
the plaintiff would not have suffered the complained of injury. In
many scenarios this is not too difficult. A hunter in the woods fires
toward his prey without carefully surveying the area for other hunters
and accidentally shoots a fellow hunter in the leg. It is not difficult to
demonstrate actual but-for causation in this simple yet realistic
scenario. Had the hunter not fired his weapon without ensuring that
the coast was clear, the injury would not have likely occurred.
Sometimes but-for causation is more complicated. In cases where it
IS not exactly clear how the accident even occurred, demonstrating
actual causation might not be so intuitively obvious. Cay clarifies the
actual burden of proving but-for causation in circumstances where
the plaintiff's death is somewhat of a mystery. The Lyons case
highlights the importance on focusing upon whether the wrongful
conduct of the defendant was a cause of the claimant's harm rather
than some other innocent conduct by the defendant. And finally, the
East Texas Theatres case shows an example where plaintiff might be
able to prove defendant's negligence but it appears the harm would
have occurred even had the defendant acted reasonably.

CAY v. LOUISIANA
631 So. 2d 393 (La. 1994)



LEMMON, J.

This is a wrongful death action filed by the parents of Keith Cay,
who was killed in a fall from a bridge constructed and maintained by
the Department of Transportation and Development (DOTD). [A]
principal issue [is] whether plaintiffs proved that DOTD’s construction
of the bridge railing at a height lower than the minimum standard for
pedestrian traffic was a cause-in-fact of Cay's fall from the bridge.

Cay, a twenty-seven-year-old single offshore worker, returned to
his home in Sandy Lake from a seven-day work shift on November 3,
1987. Later that afternoon his sister drove him to Jonesville, thirteen
miles from his home, to obtain a hunting license and shotgun shells
for a hunting trip the next day. Cay cashed a check for $60.00 and
paid for the hunting items, but remained in Jonesville when his sister
returned to Sandy Lake about 7:00 p.m. Around 10:00 p.m. Cay
entered a barroom and stayed until about 11:00 p.m., when he left the
barroom on foot after declining an offer for a ride to his home. He
carried an opened beer with him.

Five days later, Cay's body was discovered on a rock bank of the
Little River, thirty-five feet below the bridge across the river. Cay would
have had to cross the bridge in order to travel from Jonesville to his
home.

Cay's body was found in a thicket of brambles and brush. The
broken brush above the body and the lack of a path through the brush
at ground level indicated that Cay had fallen from the bridge. There
was no evidence suggesting suicide or foul play. [Cay had just
purchased a hunting license and supplies.] There was evidence,
however, that Cay, who was wearing dark clothes, was walking on the
wrong side of the road for pedestrian traffic and was intoxicated.

_ The bridge, built in 1978,
was forty feet wide, with two

“Ever since the first cause twelve-foot lanes of travel and
brought the world into being, no an eight-foot shoulder on each



event has had a single cause.”’ side. The side railings were
Public Citizen Health thirty-two inches high, the

Research Group v. Young, minimum height under existing
909 F.2d 546, 550 (D.C. standards for bridges designed
Cir. 1990).  for vehicular traffic. There were

no curbs, sidewalks or
separate railings for pedestrian traffic, although it was well known
that many pedestrians had used the old bridge to cross the river to
communities and recreation areas on the other side.

Cay's parents filed this action against DOTD, seeking recovery on
the basis that the guard railings on the sides of the bridge were too
low and therefore unsafe for pedestrians whom DOTD knew were
using the bridge and that DOTD failed to provide pedestrian walkways
or signs warning pedestrians about the hazardous conditions.

The trial court rendered judgment for plaintiffs, concluding that
Cay accidently fell from the bridge. The court held that the fall was
caused Iin part by the inadequate railing and in part by Cay's
intoxicated condition. Pointing out that DOTD had closed the old
bridge to both vehicular and pedestrian traffic and should have been
aware that numerous pedestrians would use the new bridge to reach
a recreational park, the Trinity community and other points across the
river from Jonesville, the court found that DOTD breached its duty to
pedestrians by failing to build the side railings to a height of thirty-six
inches, as required by the American Association of State Highway
and Transportation Officials (AASHTO) standards for pedestrian
railings. The court concluded that this construction deficiency was a
cause of the accident in that “a higher rail would have prevented the
fall” Noting that there was no evidence establishing what actually
caused the incident, the court surmised that Cay was “startled by
oncoming traffic, moved quickly to avoid perceived danger, tripped
over the low rail, lost his balance, and with nothing to prevent the fall,
fell from the Little River Bridge." The court apportioned fault sixty
percent to DOTD and forty percent to Cay.



The court of appeal affirmed. The court concluded that the
inadequate railing was a cause-in-fact of the accident, stating, ‘It is
true that the accident might have occurred had the railing been
higher. However, it is also true that the accident might not have
happened had the railing been higher." The court further stated, “Had
the railing been higher, the decedent might have been able to avoid
the accident”

Because these statements are an incorrect articulation of the
preponderance of the evidence standard for the plaintiffs’ burden of
proof in circumstantial evidence cases, we granted certiorari.

BURDEN OF PROOF

In a negligence action, the plaintiff has the burden of proving
negligence and causation by a preponderance of the evidence.
Jordan v. Travelers Ins. Co., 245 So. 2d 151 (La. 1971). Proof is
sufficient to constitute a preponderance when the entirety of the
evidence, both direct and circumstantial, establishes that the fact or
causation sought to be proved is more probable than not. Boudreaux
v. American Ins. Co., 264 So. 2d 621 (La. 1972).

One critical issue in the present case is causation, and the entirety
of the evidence bearing on that issue is circumstantial. For the
plaintiff to prevail in this type of case, the inferences drawn from the
circumstantial evidence must establish all the necessary elements of
a negligence action, including causation, and the plaintiff must
sustain the burden of proving that the injuries were more likely than
not the result of the particular defendant'’s negligence.

CAUSE-IN-FACT

Cause-in-fact is the initial inquiry in a duty-risk analysis. Cause-in-fact
Is usually a "but-for” inquiry which tests whether the injury would not
have occurred but for the defendant’'s substandard conduct. The



cause-in-fact issue is usually a jury question unless reasonable minds
could not differ,

The principal negligence attributed to DOTD in the present case is
the failure to build the bridge railings to the height required in the
AASHTO standards. The causation inquiry is whether that failure
caused Cay's fall or, conversely, whether the fall would have been
prevented if DOTD had constructed the railing at least thirty-six
inches high.

The determination of whether a higher railing would have
prevented Cay's fall depends on how the accident occurred. Plaintiffs
had the burden to prove that a higher railing would have prevented
Cay's fall in the manner in which the accident occurred.

The circumstantial evidence did not establish the exact cause of
Cay's fall from the bridge, but it is more likely than not that Cay's
going over the side was not intentional, either on his part or of the
part of a third party. More probably than not, Cay did not commit
suicide, as evidence of plans and preparation for a hunting trip
minimize this possibility. More probably than not, he was not pushed,
as he had little money or valuables on his person, and the evidence
from barroom patrons does not suggest any hostility toward or by
him during the evening. More likely than not, he was not struck by a
vehicle and knocked over the railing. It is therefore most likely that he
accidently fell over the railing.

The evidence suggests that Cay moved at a sharp angle toward
the railing, for some unknown reason, and stumbled over. For
purposes of the cause-in-fact analysis, it matters little whether his
movement toward the railing was prompted by perceived danger of
an approaching automobile or by staggering in an intoxicated
condition or for some other reason. Whatever the cause of Cay's
movement toward the railing at a sharp angle, the cause-in-fact
inquiry is whether a higher railing would have prevented the
accidental fall.



Principles

The Restatement articulates the

following explanation of actual
cause:

“Tortious conduct must be a factual
cause of harm for liability to be
imposed. Conduct is a factual cause
of harm when the harm would not
have occurred absent the conduct”

The trial judge’s finding that
a higher railing would have
prevented the fall is supported
by expert testimony that the
very reason for the minimum
height requirement for railing
on bridges intended for
pedestrian use is to have a
railing above the center of
gravity of most persons using
the bridge so that the users will

Restatement (Third) of not fall over.

Torts §26 (2011). A causedndact
determination is one of fact on

which appellate courts must
accord great deference to the trial court. We cannot say that the trial
court erred manifestly in determining that a railing built to AASHTO
minimum specifications would have prevented Cay's fall when he
approached the railing at a sharp angle, although the exact cause of
Cay's approaching the railing at a sharp angle is not known. While a
higher rail would not have prevented Cay from jumping or a third
party from throwing Cay over the rail, one could reasonably conclude
that a rail above Cay's center of gravity would have prevented an
accidental fall.

NOTES AND PROBLEMS

1. The “But-For” Test. The Cay court articulates a simple test for
actual causation and applies it to a case where mystery abounds. In
order to determine if the defendant’s negligence — building the railing
on the bridge four inches too low — caused the decedent’s death, the
court must determine what probably happened on that evening. The



intermediate court of appeals believed causation was present if the
negligence "‘might have’ made a difference. The Louisiana Supreme
Court rejects this — because the plaintiff's burden in a civil case is to
prove each element by a “preponderance” of the evidence. Once the
court determines what probably happened —that the decedent
stumbled toward the railing and fell over it —the application of the
‘but-for” test is fairly straightforward. Because the railing should have
been designed to exceed a typical adult's center of gravity, there is
persuasive evidence that the low railing was an essential fact that led
to the death.

2. The Number of “But-For” Causes of an Accident. In Cay, the trial
court found two essential causes: (1) the decedent’s intoxication and
(2) the defendant's negligence. In fact, when taken to its logical
extreme there are virtually an infinite number of but-for causes for
any event. In Cay, had the plaintiff not declined a ride from another
patron of the bar he could not have fallen off the bridge. Had the
plaintiff's sister not driven him to the town he would not have fallen
off the bridge. Had he not made the decision to purchase a hunting
license he would not have fallen off the bridge. Had his parents never
been born, he would not have fallen off the bridge. The point of all of
this is that but-for cause is not a search for a lone cause — there is
no such thing. It is merely an analysis of whether the defendant’s act
or omission of negligence is one of the essential links in the chain of
causation that led to the harm.

3. Problems.

A. The appellate court in Cay references the trial court's surmise
that another driver had probably done something to spook the
decedent and cause him to stumble toward the bridge railing. If
that other driver could be located and plaintiff could show that
he was negligent in how he drove the car, would that other driver
also be liable to the plaintiff for the negligent death of the
decedent?



B. Suppose a fancy resort permits its employees to hand a key
card for a guest room to anyone who requests it without any
identifying information. A man requests such a card from the
front desk for a particular room. The man goes into the room
and assaults the occupant of the room. However, the evidence
also shows that the room’'s occupant left the front door
unlocked. Is the hotel's negligence in handing out room keys a
but-for cause of the guest's damages?

C. What if the evidence in Cay showed that Keith Cay, the
deceased, was unusually tall —over seven feet? Might this
impact the actual causation conclusion that the trial court
made? What if he was instead unusually short — less than five
feet?

LYONS v. MIDNIGHT SUN TRANSPORTATION
SERVICES
928 P2d 1202 (Alaska 1996)

PER CURIAM.

Esther Hunter-Lyons was killed when her Volkswagen van was
struck broadside by a truck driven by David Jette and owned by
Midnight Sun Transportation Services, Inc. When the accident
occurred, Jette was driving south in the right-hand lane of Arctic
Boulevard in Anchorage. Hunter-Lyons pulled out of a parking lot in
front of him. Jette braked and steered to the left, but Hunter-Lyons
continued to pull out further into the traffic lane. Jette's truck collided
with Hunter-Lyons's vehicle. David Lyons, the deceased's husband,
filed suit, asserting that Jette had been speeding and driving
negligently.

At trial, conflicting testimony was introduced regarding Jette's
speed before the collision. Lyons's expert witness testified that Jette



may have been driving as fast as 53 miles per hour. Midnight Sun'’s
expert testifled that Jette probably had been driving significantly
slower and that the collision could have occurred even if Jette had
been driving at the speed limit, 35 miles per hour. Lyons's expert later
testified that if Jette had stayed in his own lane, and had not steered
to the left, there would have been no collision. Midnight Sun’s expert
contended that steering to the left when a vehicle pulls out onto the
roadway from the right is a normal response and is generally the
safest course of action to follow.

Over Lyons's objection, the jury was given an instruction on the
sudden emergency doctrine. The jury found that Jette, in fact, had
been negligent, but his negligence was not a legal cause of the
accident. [The Alaska Supreme Court decided that it no longer would
approve of use of the sudden emergency instruction but that it was
harmless because the jury found negligence in favor of the plaintiff
anyway.]

Lyons's claims were defeated on the basis of lack of causation.
Although the jury found Jette to have been negligent, it also found
that this negligence was not the legal cause of the accident. Duty,
breach of duty, causation, and harm are the separate and distinct
elements of a negligence claim, all of which must be proven before a
defendant can be held liable for the plaintiff's injuries.

Further, we cannot say that the jury's finding of lack of causation
was unreasonable. There was evidence presented at trial from which
the jury could reasonably have drawn the conclusion that even
though Jette was driving negligently, his negligence was not the
cause of the accident. Midnight Sun introduced expert testimony to
the effect that the primary cause of the accident was Ms. Hunter-
Lyons's action in pulling out of the parking lot in front of an oncoming
truck. Terry Day, an accident reconstruction specialist testified that,
depending on how fast Ms. Hunter-Lyons was moving, the accident
could have happened even if Jette had been driving within the speed
limit. Midnight Sun also introduced expert testimony to the effect that



Jette responded properly to the unexpected introduction of an
automobile in his traffic lane. Although all of this testimony was
disputed by Lyons, a reasonable jury could have concluded that Ms.
Hunter-Lyons caused the accident by abruptly pulling out in front of
an oncoming truck, and that David Jette's negligence was not a
contributing factor. With the element of causation lacking, even the
most egregious negligence cannot result in liability.

EAST TEXAS THEATRES, INC. v. RUTLEDGE
453 S.W.2d 466 (Tex. 1970)

SMITH, J.

This is a damage suit alleging personal injuries were sustained by
Sheila Rutledge, on or about September 25, 1966, while attending a
midnight movie in a theatre owned and operated by East Texas
Theatres, Inc. The suit was brought by Sheila, joined by her husband,
against East Texas Theatres, Inc. alleging that certain acts of
negligence on the part of the theatre were a proximate cause of the
injuries Sheila sustained while a patron of the theatre. The jury found
the defendant guilty of negligence in failing to remove certain
unidentified “rowdy persons” from the theatre and that such
negligence was a cause of Sheila's injuries. Damages were assessed
by the jury at $31,250.00. Based upon the jury findings, the trial court
entered judgment for the plaintiffs. The Court of Civil Appeals has
affirmed. We reverse the judgments of both courts and here render
judgment that the plaintiffs take nothing. [Defendant contends on
appeal that the evidence of causation was insufficient to support this
judgment ]

On September 24 and the early morning of September 25, 1966,
Sheila, a paying guest, was attending a special “midnight show" at the
Paramount Theatre, one of the several theatres owned by the
defendant. The interior of the theatre was arranged with a lower floor



and a balcony for the seating of patrons. Sheila and her friends took
seats on the lower floor out beyond the overhang of the balcony.
When the picture came to an end, Sheila started making her exit. As
she proceeded up the aisle toward the front of the building for the
purpose of leaving the theatre and just before she walked under the
balcony overhang, some unidentified person in the balcony threw a
bottle which struck her on the side of her head just above her left ear.

CONDUCT OF THE THEATRE PATRONS

Since the jury found that the patrons in the balcony were acting in a
‘rowdy” manner and that the defendant negligently failed to remove
such rowdy persons from the premises and that such negligence
caused the injuries sustained by Sheila, we deem it important to
particularly point out the evidence bearing on the conduct of the
patrons during the evening. The evidence favorable to the verdict is
that during the progress of the show, the patrons in the theatre, both
on the lower floor and in the balcony, were engaged in “hollering.”
Sheila, in describing the “hollering,” said that “a few slang words” were
used. This "hollering” was intermittent; it occurred “off and on" during
‘parts of” the movie. One witness testified that “they would holler and
maybe slack off a few minutes and then holler again” Buddy
Henderson [a witness] testified that he saw paper or cold drink cups
either “drifting down” or being thrown down toward the front of the
theatre. Sheila did not see throwing of any type. Henderson testified
that he did not recall anything drifting down or being thrown down
other than the paper cold drink cups. In regard to the duration of the
commotion in the theatre, the evidence shows that there was more
commotion on the lower floor than in the balcony. Henderson
testifled that he thought that the "hollering” seemed to get worse
toward the end of the show. Sheila was certain that “[about] 30
minutes before the show was over it seemed to be quieter; they didn't
seem to be as rowdy then." Sheila, Henderson and an officer by the



name of Burt, all agreed in their testimony that before the show was
over, and, thus, before the accident, all commotion in the theatre had
ceased. The last disturbance of any kind before the show was over
was not throwing but “hollering.” Henderson further testified that
nothing happened, whether “hollering” or the throwing of paper cups,
to make him think that something bad was going to happen; he was
not worried about the safety of himself or the safety of his friends or
anybody that was there.

The balcony, which would seat 263 people, was “just about full”
The witness, Burt, estimated that about 175 of the balcony seats
were occupied. The disturbance in the balcony seemed to come from
the balcony generally, “just all over it." The evidence does not identify
any particular person as being a “rowdy person.” No witness could
state which persons in the balcony were rowdy and which were not.
No witness could identify the person who threw the bottle.
Incidentally, there is no evidence that a hard substance of any
character was thrown, other than the bottle which struck Sheila. The
witness, Henderson, testifled that he could not identify the person
who threw the bottle, but that out of the corner of his eye, he saw a
‘movement, a jerking motion” by someone in the balcony and then
saw the bottle hit Sheila. No witness testified that the bottle thrower
had been engaged in *hollering” or throwing paper cups.

Assuming without deciding that the finding of negligence is
supported by evidence of probative force, we go direct to the question
of whether there is in the record evidence or probative force to
support the finding of cause. We hold that there is no evidence to
support the finding of the jury that the failure of the defendant to
remove ‘rowdy persons” from its premises was a cause of Sheila’s
injuries.

[In order to find a negligent actor liable for the claimant's injuries]
there must be cause in fact —a cause which produces an event and
without which the event would not have occurred. “An essential
element of the plaintiff's cause of action for negligence is that there



be some reasonable connection between the act or omission of the
defendant and the damage which the plaintiff has suffered.” Prosser,
Law of Torts (3rd Ed.) 240-41 (1964). We base our decision here on
the ground that the plaintiffs have failed to offer evidence of probative
force to establish the cause-in-fact element of [causation]. In
particular, the plaintiffs contend that the act of omission in failing to
remove ‘rowdy persons” from the theatre was a cause of the injuries
resulting from the throwing of the bottle by an unknown patron of the
theatre. We recognize that cause-in-fact covers the defendant's
omissions as well as its acts. However, it cannot be said from this
record that had the defendant removed the “rowdy persons” from the
premises, the bottle thrower would not have thrown the bottle. The
record in this case clearly shows a complete lack of proof that the
bottle would not have been thrown “but for” the failure of the
defendant to remove “rowdy persons” from the premises. There is no
evidence that the bottle thrower was one of the “rowdy persons’
engaged in “hollering” and throwing paper cups from the balcony. We
cannot say from this evidence what persons would have been
removed.

We recognize that the theatre was under a duty to exercise
reasonable care for the safety of its patrons. However, operators of
theatres are not insurers of their patrons’ safety.

The judgments of the Court of Civil Appeals and the trial court are
reversed and judgment is here rendered that plaintiffs take nothing.

NOTES AND PROBLEMS

1. Connecting the Dots. In Lyons, there was both evidence that the
defendant was negligent (in driving too fast) and that his veering the
car to the left resulted in the collision. Given this evidence, how could
the court uphold a jury finding of negligence but no causation? The
point is that one must ask whether the negligent act was a but-for



cause of the harm. Just because veering to the left may have been a
cause of the accident, if this defensive maneuver was justified rather
than negligent, its causal connection to the accident is irrelevant.
Rather, if the lone act of negligence was the speeding, the focus then
shifts to whether the additional speed made a difference in the
outcome. In this case, it appears the jury credited the testimony of
the defendant’s expert witness who said that the collision would have
occurred regardless of whether the defendant was going 35 m.p.h. or
53 m.p.h.

2. Plaintiffs Burden. |In East Texas Theatres, the court also is
willing to concede possible negligence by the theatre operator in
failing to remove rowdy audience members from the balcony. Given
that the bottle that hit the plaintiff was thrown from the balcony, why
does the court reverse the judgment for the plaintiff and render
judgment instead for the defendant based upon causation? Recall
that the plaintiff must prove but-for causation by a preponderance of
the evidence. Did the plaintiff offer such evidence to support the
theory that if the defendant had removed the rowdy persons that this
probably would have prevented the plaintiff's injuries? What more
would the plaintiff have had to show in this scenario to avoid
summary judgment?

B. Alternatives to But-For Causation

The but-for test for actual causation intuitively makes sense and
resolves the issue of whether the defendant's (or plaintiff's)
negligence matters. That is, was the misconduct “negligence in the
air," as Judge Cardozo mentioned in Martin v. Herzog (i.e., lacking in
causation), or did the actor's misconduct have a logical connection
with the plaintiff's harm such that the party’s negligence should make
them responsible? If the but-for test is satisfied, a defendant is liable
to the plaintiff for the plaintiff's resulting losses. If the test is not



satisfied, the plaintiff loses. Normally this is the approach taken. But
there are certain recurring factual scenarios where the but-for test
cannot be satisfied, yet permitting the tortfeasors to escape liability
would be unjust. In these few exceptional scenarios, courts have
dispensed with the but-for test and utilized one of a few other
doctrines to save the plaintiff's cause of action. One scenario involves
Multiple Sufficient Independent Causes for the plaintiff's harm. A
different, but related, situation involves two similarly acting
tortfeasors where only one of them could have actually caused the
harm, but plaintiff has no way to determine which of the two is
responsible. Alternative Liability is a theory that applies to this
instance and provides motivation for the two tortfeasors to help
explain the mystery rather than facing liability. We will see a related
doctrine, Modified Alternative Liability (a.k.a. “market share liability”),
applied in scenarios where alternative liability is inapplicable but
plaintiffs are still hampered in their efforts to prove causation when
injured by a fungible product sold by multiple manufacturers. Finally,
in the field of medical malpractice and toxic torts we will see some
courts utilize a test other than but-for causation where the
defendant’s tortious misconduct has either decreased a plaintiff's
chances for cure or increased the plaintiff's chances for illness,
though the misconduct probably did not actually alter the outcome.
These two related doctrines — Loss of Chance and Increased Risk of
Harm — often help plaintiffs who seem to have been harmed in some
sense yet cannot prove but-for causation.

1. Multiple Sufficient Independent Causes

Normally a tort victim who has been victimized by the misconduct of
more than one tortfeasor would seem to be in a relatively good
position as a strategic proposition. Even if one tortfeasor had
insufficient assets, at least there would be another able to pay. How



could it possibly be a bad thing to have two tortfeasors to go after?
While this is often true, in some instances it may be that neither one
can be considered a true but-for cause of the harm. Unless there is a
new doctrine available to help rescue the plaintiff's tort cause of
action, this conceptual but-for dilemma would leave a legitimately
harmed plaintiff without any means of receiving compensation and
the tortfeasors would go unpunished. The following is a classic case
involving just such a scenario. Consider the rationale behind the court
recognizing and applying an alternative means of recovery.

KINGSTON v. CHICAGO & NORTHWESTERN
RAILWAY
211 N.W. 913 (Wisc. 1927)

OWEN, J.

The jury found that both fires were set by sparks emitted from
locomotives on and over defendant's right of way. Appellant contends
that there is no evidence to support the finding that either fire was so
set. We have carefully examined the record and have come to the
conclusion that the evidence does support the finding that the
northeast fire was set by sparks emitted from a locomotive then
being run on and over the right of way of defendant's main line. We
conclude, however, that the evidence does not support the finding
that the northwest fire was set by sparks emitted from defendant’s
locomotives or that the defendant had any connection with its origin.

We therefore have this situation: The northeast fire was set by
sparks emitted from defendant's locomotive. This fire, according to
the finding of the jury, constituted a proximate cause of the
destruction of plaintiff's property. This finding we find to be well
supported by the evidence. We have the northwest fire, of unknown
origin. This fire, according to the finding of the jury, also constituted a



proximate cause of the destruction of the plaintiff's property. This
finding we also find to be well supported by the evidence. We have a
union of these two fires 940 feet north of plaintiff's property, from
which point the united fire bore down upon and destroyed the
property. We therefore have two separate, independent, and distinct
agencies, each of which constituted the proximate cause of plaintiff's
damage, and either of which, in the absence of the other, would have
accomplished such result.

It is settled in the law of negligence that any one of two or more
joint tortfeasors, or one of two or more wrongdoers whose concurring
acts of negligence result in injury, are each individually responsible for
the entire damage resulting from their joint or concurrent acts of
negligence. This rule also obtains

where two causes, each attributable to the negligence of a responsible person,
concur in producing an injury to another, either of which causes would produce
it regardless of the other, . . . because, whether the concurrence be intentional,
actual, or constructive, each wrongdoer, in effect, adopts the conduct of his co-
actor, and for the further reason that it is impossible to apportion the damage or
to say that either perpetrated any distinct injury that can be separated from the
whole. The whole loss must necessarily be considered and treated as an
entirety.

Cook v. M., St. P. & S.S.M.R. Co., 98 Wis. 624 (74 N.W. 561), at p. 642.
That case presented a situation very similar to this. One fire,
originating by sparks emitted from a locomotive, united with another
fire of unknown origin and consumed plaintiffs’ property. There was
nothing to indicate that the fire of unknown origin was not set by
some human agency. The evidence in the case merely failed to
identify the agency. In that case it was held that the railroad company
which set one fire was not responsible for the damage committed by
the united fires because the origin of the other fire was not identified.
In that case a rule of law was announced [concerning the situation
where one fire is started by another’s negligence but the second fire is
of no known responsible origin. Either fire, had the other not existed,



would have reached the property and caused the harm. Therefore,
plaintiff can have no recovery].

Emphasis is placed upon the fact, especially in the opinion, that
one fire had “no responsible origin.” At other times in the opinion the
fact is emphasized that it had no "known responsible origin." The plain
inference from the entire opinion is that if both fires had been of
responsible origin, or of known responsible origin, each wrongdoer
would have been liable for the entire damage. The conclusion of the
court exempting the railroad company from liability seems to be
based upon the single fact that one fire had no responsible origin or
no known responsible origin. It is difficult to determine just what
weight was accorded to the fact that the origin of the fire was
unknown. If the conclusion of the court was founded upon the
assumption that the fire of unknown origin had no responsible origin,
the conclusion announced may be sound and in harmony with well
settled principles of negligence.

From our present consideration of the subject we are not
disposed to criticize the doctrine which exempts from liability a
wrongdoer who sets a fire which unites with a fire originating from
natural causes, such as lightning, not attributable to any human
agency, resulting in damage. It is also conceivable that a fire so set
might unite with a fire of so much greater proportions, such as a
raging forest fire, as to be enveloped or swallowed up by the greater
holocaust, and its identity destroyed, so that the greater fire could be
said to be an intervening or superseding cause. But we have no such
situation here. These fires were of comparatively equal rank. If there
was any difference in their magnitude or threatening aspect, the
record indicates that the northeast fire was the larger fire and was
really regarded as the menacing agency. At any rate there is no
intimation or suggestion that the northeast fire was enveloped and
swallowed up by the northwest fire. We will err on the side of the
defendant if we regard the two fires as of equal rank.



According to well settled principles of negligence, it is undoubted
that if the proof disclosed the origin of the northwest fire, even though
its origin be attributed to a third person, the railroad company, as the
originator of the northeast fire, would be liable for the entire damage.
There is no reason to believe that the northwest fire originated from
any other than human agency. It was a small fire. It had traveled over
a limited area. It had been in existence but for a day. For a time it was
thought to have been extinguished. It was not in the nature of a
raging forest fire. The record discloses nothing of natural phenomena
which could have given rise to the fire. It is morally certain that it was
set by some human agency.

Now the question is whether the railroad company, which is found
to have been responsible for the origin of the northeast fire, escapes
liability because the origin of the northwest fire is not identified,
although there is no reason to believe that it had any other than
human origin. An affirmative answer to that question would certainly
make a wrongdoer a favorite of the law at the expense of an innocent
sufferer. The injustice of such a doctrine sufficiently impeaches the
logic upon which it is founded. Where one who has suffered damage
by fire proves the origin of a fire and th